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\ CORPORATE RECORD BOOK ... a rich, black vinyl 
\ \ book with 3 extra large rings. Holds extra certificates 
| or additional minutes and pocket seal in zipper pouch. 
aes | “CORPORATE RECORDS” and border stamped in 
14 gold on cover. Corporate name printed on gold insert 
which slides into built-in acetate protected holder on 
spine of book. 
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e STOCK AND TRANSFER SHEETS .. . 4 pages, 
alphabetized subdivisions; permanently bound in a 
special loose leaf section. 

@ CELLULOID TAB INDEX SEPARATORS 


@ POCKET SEAL ... In our unique zipper pouch 
of matching black vinyl, fits on loose leaf rings within 
book; easily removed for convenient carrying in pocket. 


Featuring a lasting, matching, black viny| slip- 
case into which entire outfit slips — a practical. 
enhancing addition to library or desk. Overall 
size — 1054” x 214” x 1114”. 
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50 blank sheets for Minutes and By-Laws 
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$ 1,380,546 to $ 19,663,534 
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TITLES INSURED THROUGHOUT 43 STATES, THE DISTRICT OF COLUMBIA 
HAWAII, PUERTO RICO, AND THE PROVINCES OF ALBERTA, 
ONTARIO AND QUEBEC, CANADA 
4 NATIONAL TITLE DIVISION OFFICES 
39 BRANCH OFFICES, 250 AGENCIES AND 13,500 APPROVED ATTORNEYS 
ARE LOCATED THROUGHOUT THE OPERATING TERRITORY 
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The President's Page 


Ross L. Malone 


The Report of the President to the Midwinter 


Meeting of the House of Delegates 


Traditionally, the agenda of the 
House of Delegates at its Midyear 
Meeting includes the Report of the 
President. A written report was dis- 
tributed to the House of Delegates at 
the 1959 Midyear Meeting to supple- 
ment the oral report which | presented. 

It seems also appropriate that I 
should report to the membership of the 
Association at the half-way point in 
the Association’s 82d year. I am, 
therefore, devoting this President’s 
Page to publication of the report 
which I filed with the House of Dele- 
gates at its Midyear Meeting in 
Chicago. 


Report of the President 
This report will supplement my oral 
report to the House of Delegates and 
provide a record of Association affairs 
as seen by the President midway in 
the Association year of 1958-59. 


The Announced Objectives 
and Their Present Status 

At the outset of my term of office, I 
announced four objectives which would 
receive particular attention during the 
current Association year. A brief state- 
ment of these objectives and the prog- 
ress which has been made in achieving 
them is as follows: 

I. The Second Step Toward World 
Peace Through Law. Following the 
inspired campaign of my predecessor, 
Charles S. Rhyne, to awaken the pro- 
fession and the public to the potentiali- 
ties of achieving world peace through 
law, | announced that a program would 
be undertaken seeking to bring the 
interest and ability of the legal pro- 
fession to bear upon two aspects of the 
problem: 

(a) Consideration of the institutions 
and procedures required for an effective 





application of law to the solution of 
world problems. 

(b) Education of the profession and 
the public as to the requirements for 
effective action, looking to the de- 
velopment of the necessary public sup- 
port for such a program. 

As one means of accomplishing these 
objectives, | mentioned the intention to 
sponsor regional conferences of inter- 
ested lawyers who would give serious 
study to the problem, envisioning these 
regional conferences in the United 
States as pilot conferences for a pro- 
posed world conference of the legal 
profession, designed to marshal the 
resources of the legal profession of the 
world in support of an effective appli- 
cation of law to world problems. 

Your new Board of Governors, meet- 
ing after adjournment of the Los An- 
geles meeting, authorized creation of a 
Special Committee on World Peace 
Through Law, which would direct the 
activities of the Association in this 
field. We were most fortunate in secur- 
ing our former President, Charles S. 
Rhyne, as Chairman of this Committee, 
which is composed of lawyers with out- 
standing qualifications and special in- 
terests in this field. It includes in its 
membership the Chairman of the Asso- 
ciation’s Section of International and 
Comparative Law and the Chairman 
of our Standing Committee on Peace 
and Law Through United Nations. 

Since the Los Angeles meeting, the 
negotiations which were then in prog- 
ress with the International Co-opera- 
tion Administration of the Federal 
Government have resulted in a contract 
between the Association and _ that 
agency, by the terms of which a plan- 
ning grant of $50,000 is made to the 
Association to finance “a study to 
determine the feasibility of conducting 
a conference of lawyers and jurists 






from the United States and other na- 


tions to consider and recommend means 
of developing and strengthening, with- 
in and among nations, legal concepts, 
standards and institutions which will 
contribute through facilitating the ex- 
pansion of the flow of international 
investment and trade and otherwise, to 
the economic growth of such nations 
and which will facilitate peaceful settle- 
ment of disputes within and among 
nations.” 


The contract further provides that in 
the event the study to be made shall 
conclude that such a conference is feas- 
ible, the Association shall prepare and 
submit a comprehensive plan for the 
world conference so to be held. 


It is specifically provided that “neces- 
sary expenses of meetings or confer- 
ences in the United States or abroad 
for purposes of this contract” are re- 
imbursable from the grant in connec- 
tion with the study and report to be 
made. 

A Committee staff has been selected 
and is functioning in Washington un- 
der the direction of Mr. Rhyne. A 
preparatory study is under way. It is 
anticipated that the regional confer- 
ences contemplated will be held within 
the next three months, in order that 
the experience gained in them may be 
incorporated in the final report to the 
I.C.A. which, under the terms of the 
contract, is due on June 6, 1959. 


A more comprehensive report of the 
Committee’s activities and plans will 
be made to the House by its distin- 
guished Chairman. 


II. The Problem of Court Congestion. 
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Acting in the light of the address of 
the Chief Justice of the United States 
to the opening Assembly of the Los 
Angeles meeting, and of the knowledge 
which we all have of the seriousness of 
the problem of court congestion in the 
metropolitan areas of the United States, 
I recommended to the first session of 
the new Board of Governors the cre- 
ation of a Special Committee on Court 
Congestion which would be responsible 
for the direction of the efforts of the 
Association in seeking a solution to 
this problem. I suggested to the Board 
that heretofore court congestion had 
been considered primarily the problem 
of the judiciary and court administra- 
tors, and that the search for a solution 
has been principally on that basis. The 
ultimate solution of the problem seems 
to me to lie in the professional re- 
sponsibility of the lawyers who are 
handling the cases involved. Their as- 
sistance, as officers of the court, has 
not been effectively enlisted, and I 
suggested that the approach of our 
Committee should be primarily on the 
basis of a solution to be implemented 
by the counsel themselves. 


The Board of Governors authorized 
the creation of the Special Committee 
on Court Congestion. Its carefully 
selected membership is composed of 
lawyers with broad experience in find- 
ing solutions for the problem in their 
own jurisdictions. Under the direction 
of its Chairman, John Eckler, President 
of the Columbus, Ohio, Bar Associa- 
tion, the Committee has met and is 
actively attacking its assignment. It 
proposes, among other things, to collect 
and make available in a single source- 
book, the experience of all the associ- 
ations and courts throughout the coun- 
try which have effectively attacked the 
problem. Mr. Eckler will provide fur- 
ther details in his report on behalf of 
the Committee. 


III. A New Era in Continuing Legal 
Education. At the Los Angeles meet- 
ing and in my first President’s Page, 
I suggested that continuing legal edu- 
ca‘ion had come of age, and that the 
time had arrived for a careful evalu- 
ation of the program as it now exists, 
and to make plans for a major ex- 
pansion and implementation of the 
program. I feel that there is no single 
aspect of professional activity which is 
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of greater importance to the profession 
and to the public than an adequate 
post-admission education program for 
the legal profession. 


Our efforts in this field have been, 
and will continue to be, in conjunction 
with the American Law Institute, act- 
ing through the joint Committee on 
Continuing Legal Education. 

At Los Angeles the House of Dele- 
gates, in preparation for this new era, 
created a Special Committee on Con- 
tinuing Legal Education of the Ameri- 
can Bar Association, providing that its 
seven members should constitute the 
American Bar Association members of 
the joint American Law _Institute- 
American Bar Association Committee. 
This Committee was appointed, and 
has been functioning effectively under 
the direction of its Chairman, Walter 
E. Craig, of Phoenix, Arizona. 


As a means of analyzing the present 
status of post-admission education for 
the Bar, and of planning for the im- 
plementation and expansion of the 
program throughout the United States, 
I joined with Harrison Tweed, Presi- 
dent of the American Law Institute, in 
calling a National Conference on Con- 
tinuing Education of the Bar, which 
was held at Arden House in New York, 
December 16-19, 1958. The Confer- 
ence was attended by one hundred ten 
selected members of the legal profes- 
sion of the United States, including 
representatives from every state. Thirty- 
four state bar presidents or presidents- 
to-be were in attendance, in addition to 
some twenty-two law school deans and 
representatives of law school faculties, 
and a selected group of practitioners 
with special experience in the field. 


The Conference was made possible 
by a grant of $37,500 to the American 
Law Institute and the American Bar 
Association, jointly, made by the Fund 
for Adult Education, a subsidiary fund 
of the Ford Foundation. 


The Conference was an outstanding 
success. The summary final statement 
agreed on by the conferees has been 
distributed to the House of Delegates. 
A comprehensive report of the Confer- 
ence is in preparation and will be pub- 
lished and distributed within the next 
two months. 


A significant aspect of the Confer- 





ence was the conclusion of the con- 
ferees that henceforth greater emphasis 
must be placed upon professional re- 
sponsibility in the continuing legal 
education program, which heretofore 
has largely been limited to instruction 
affecting professional competence. 

The emphasis upon the expansion of 
the continuing legal education program 
will continue. It is my hope that the 
Arden House Conference in fact will 
be the beginning and the foundation 
of a new era in this activity throughout 
the United States. Walter Craig and 
Harrison Tweed, Chairmen, respective- 
ly, of the American Bar Association 
Special Committee and the American 
Law Institute-American Bar Associa- 
tion Joint Committee, will provide the 
House with further information in 
their reports. 


IV. Law Students and Legal Edu- 
cation. The fourth objective which I 
suggested for the current year was in- 
creased interest in and attention to law 
students and legal education. To date, 
efforts to that end have taken the form 
of activity designed to acquaint the 
Bar with the necessity for an increase 
in the number of outstanding students 
entering the law as a career. I have 
pointed out that there are numerous 
evidences that the developments of the 
past several years are having a marked 
impact upon both the quality and the 
quantity of law students. 


Investigation has disclosed that the 
legal profession has perhaps the least 
extensive and most poorly co-ordinated 
counseling service for undergraduate 
students of any profession. 


The Board of Governors has author- 
ized a program designed to obtain 
appointment of qualified pre-law ad- 
visers in all undergraduate schools of 
the United States and to establish an 
effective liaison between them and the 
Association. It is proposed that the 
American Bar Association will provide 
these advisers, when selected, with au- 
thentic information to qualify them for 
the performance of their duties. In 
addition, local associations are being 
requested to designate practitioners 
who will act as counselors and will be 
available to assist the pre-law adviser 
in each undergraduate institution. 
These efforts are obviously needed and 
(Continued on page 324) 
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the official organ of the American Bar Association 


The objects of the American Bar Association, a voluntary 
association of lawyers of the United States, are to uphold 
and defend the Constitution of the United States and main- 
tain representative government; to advance the science of 
jurisprudence; to promote the administration of justice and 
the uniformity of legislation and of judicial decisions 
throughout the nation; to uphold the honor of the profes- 
sion of law; to apply its knowledge and experience in the 
field of the law to the promotion of the public good; to 
encourage cordial intercourse among the members of the 
American Bar; and to correlate and promote such activities 
of the bar organizations in the nation and in the respective 
states as are within these objects, in the interest of the legal 
profession and of the public. Through representation of 
state, territory and local bar associations in the House of 
Delegates of the Association, as well as large membership 
from the Bar to each state and territory, the Association 
endeavors to reflect so far as possible, the objectives of the 
organized Bar of the United States. 

There are eighteen Sections for carrying on the work 
of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust 
Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Family Law; Insurance, Negligence 
and Compensation Law; International and Comparative 
Law; Judicial Administration; Labor Relations Law; Legal 
Education and Admissions to the Bar; Mineral and Natural 
Resources Law; Municipal Law; Patent, Trademark and 
Copyright Law; Public Utility Law; Real Property, Probate 
and Trust Law; Taxation; and the Junior Bar Conference. 
Some issue special publications in their respective fields. 
Membership in the Junior Bar Conference is limited to 
members of the Association under the age of 36, who are 
automatically enrolled therein upon their election to mem- 
bership in the Association. All members of the Association 
are eligible for membership in any of the other Sections. 

Any person who is a member in good standing of the 


Bar of any state or territory of the United States, or of any 
of the territorial groups, or of any federal, state or terri- 
torial court of record, is eligible to membership in the 


. Association on endorsement, nomination and election. Ap- 


plications for membership require the endorsement and 
nomination by a member of the Association in good stand- 
ing. All nominations made pursuant to these provisions are 
reported to the Board of Governors for election, The Board 
of Governors may make such investigation concerning the 
qualifications of an applicant as it shall deem necessary. 
Four negative votes in the Board of Governors prevent an 
applicant’s election. 

Dues are $16.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $4.00 per year, and for three years thereafter $8.00 per 
year, each of which includes the subscription price of the 
JouRNAL. There are no additional dues for membership in 
the Junior Bar Conference or the Section of Legal Educa- 
tion and Admissions to the Bar. Dues for the other Sections 
are as follows: Administrative Law, $5.00; Antitrust Law, 
$5.00; Bar Activities, $2.00; Corporation, Banking and 
Business Law, $5.00; Criminal Law, $2.00; Family Law, 
$5.00; Insurance, Negligence and Compensation Law, 
$5.00; International and Comparative Law, $5.00; Judicial 
Administration, $3.00; Labor Relations Law, $6.00; 
Mineral and Natural Resources Law, $7.00; Municipal 
Law, $5.00; Patent, Trademark and Copyright Law, $5.00; 
Public Utility Law, $5.00; Real Property, Probate and 
Trust Law, $5.00; Taxation, $8.00. 

Blank forms of proposal for membership may be ob- 
tained from the Association offices at 1155 East 60th Street, 
Chicago 37, Illinois. An application for membership should 
be accompanied by a check for dues in the appropriate 
amount as follows: $16.00 for lawyers first admitted to the 
Bar in 1953 or before; $8.00 for lawyers admitted between 
1954 and 1956; and $4.00 for lawyers admitted in 1957 or 


later. 


Manuscripts for the Journal 
* The JourNAL is glad to receive from its readers any manuscript, material or suggestions of items for publica- 
tion. With our limited space, we can publish only a few of those submitted, but every article we receive is con- 
sidered carefully by members of the Board of Editors. Articles in excess of 3000 words, including footnotes, cannot 


ordinarily be published. 


Manuscripts submitted must be typewritten originals (not carbon copies) and must be double or triple spaced, 
including footnotes and any quoted matter. The Board of Editors will be forced to return unread any manuscript 


that does not meet these requirements. 


Manuscripts are submitted at the sender’s risk and the Board assumes no responsibility for the return of ma- 
terial. Material accepted for publication becomes the property of the American Bar Association. No compensation 
1s made for articles published and no article will be considered which has been accepted or published by any 


other publication. 
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Timely Reporting — 
on Baines LU 


No matter what the type of business regulation, you will find it covered thoroughly— 
by subject—in one or more of the great family of CCH TOPICAL LAW REPORTS. 


New laws, amendments, regulations, rulings, decisions, and the like, pour into the 
editorial offices of Commerce Clearing House in a never-ending stream. 


Expert CCH Editors transform this important, needed business, regulatory, and financial 
control information into efficient working tools and rush it to subscribers all over the 
country in pertinent issues of CCH Topical Law Reports. 


That's why we say: “If it concerns business or financial regulation, CCH reports on it 
. .. fully, accurately, quickly, topically.” 


Effectively, Continuingly, CCH Reports on Such Business Law Topics as: 


Antitrust 

Labor Relations 
Food, Drug, Cosmetic 
Pension Planning 
Banking 

Government Contracts 
Securities Regulation 
Utilities 

Social Security 
Atomic Energy 
Liquor Control 

Motor Carriers 

Stock Transfers 


Corporate Rules and Practice 
Aviation 

Trusts and Estates 
Conditional Sales 
Workmen's Compensation 
Life Insurance 

Natural Gas 

Fair Trade 

Railroad Retirement Insurance 
Trade Regulation 

Business & Estate Insurance 
Wages-Hours 

Negligence Insurance 


Water Carriers 

Chattel Mortgages 
Automobile Insurance 
Bankruptcy 
Unemployment Insurance 
Employee Benefits 
Freight Forwarders 
Profit-Sharing 
Communications 

New York Stock Exchange 
Fire-Casualty Insurance 
Renegotiation 

Union Contracts 

Price Discrimination 


Commerce Clearing House, Inc. 
4025 W. Peterson Ave., Chicago 46, Illinois 


Send us our complimentary copy of “Tax Saving Ways 


send for your 


FREE Tax Book! 


Use this handy coupon to request 
your complimentary copy of “Tax 
Saving Ways With Capital Gains.” 
Easy to understand, it explains 
ways to reduce tax liability in 
many different situations. 


With Capital Gains.” Also send further details about 

CCH’s swift, dependable reporting on the business and 

financial law topics indicated—no obligation, of course. 

C) Labor Law 

(] Trade Regulation 

C] Goverment Contracts 

C) Banking Law 

C] Pension Planning 

C) Social Security Law 
o6 «Name & Title 
OMMERCE. CLEARING, HOUSE, INC.. | 


NER RA FA 


() Corporation Law 
C) Carriers Law 

C] Securities Law 
C) Food-Drug Law 
C) Insurance 
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Views of Our Readers 








® Members of our Association are invited to submit short communica- 
tions expressing their opinions, or giving information, as to any matter 
appearing in the Journal or otherwise, within the province of our 
Association. Statements which do not exceed 300 words will be most 
suitable. The Board of Editors reserves to itself the right to select the 
communications or excerpts therefrom which it will publish and to 
reject others. The Board is not responsible for matters stated or views 


expressed in any communication. 





Overcrowded Bar 

I disagree with Dean Albert J. Harno 
and Reginald Heber Smith because the 
word “overcrowded” when referring to 
a profession or calling is a direct com- 
ment on the ability of the members of 
that profession or calling to make a 
living. 

I have been practicing in this city 
since 1932. At that time the population 
was about 15,000 people and there 
were thirty-five lawyers engaged in the 
practice of law. At the present time we 
have a population of 40,000 people and 
we only have thirty-two lawyers en- 
gaged in the practice of law. Lawyers 
are now making less when all of the 
economic factors are taken into con- 
sideration. As much as we hate to ad- 
mit it, the legal profession is a “dying” 
profession. 

Unless the lawyers take active steps 
to stop 
practice of law and participate actively 
in public relations programs to increase 
the prestige of lawyers for the over-all 
benefit of the public generally the law 
schools can close up and the profession 


the wholesale unauthorized 


will still be “overcrowded”. 
Myr In O. JOHNSON 
Harlingen, Texas 


Integration 

The suggestion of Ben W. Palmer, 
of Minneapolis, in his article in the 
January, 1959, issue of the JouRNAL, 
that Congress should implement inte- 
gration principles by establishing a 
system of administrative tribunals to 
take advantage of the flexibility of ad- 
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ministrative law, follows the pattern of 
a similar recommendation of Governor 


LeRoy Collins of Florida. 


Governor Collins’ recommendations 
encountered the cold shoulder of the 
Washington administration. Governor 
Collins advocated commissions in sev- 
eral states, composed of citizens of the 
respective states, nominated by the 
governors of such states. 

Let us hope that some heed will be 
given to the idea of Mr. Palmer and 
Governor Collins. 

HERBERT U,. FEIBELMAN 
Miami, Florida 


Arden House Conference 

As a participant in the National 
Conference on Continuing Education 
of the Bar, held at Arden House, 
Harriman, New York, on December 16 
to 19, I am naturally delighted by the 
complete and full account given in your 
February issue to this important con- 
By and large, Mr. George 
Bookman’s reporting is excellent and 


ference. 


accurate. 


His report, however, creates one im- 
pression which should be corrected for 
the record. Throughout, he repeats that 
a “battle” was fought between the prac- 
tical men who “thought bread and but- 
ter was the main purpose of continuing 
legal education”, i.e., the improvement 
of professional competence, and the 
“idealistic” lawyers who espoused an 
awakening of the members of the legal 
profession to their community responsi- 
bilities. In my opinion, this conflict 
did not exist in the acute degree pic- 


tured by Mr. Bookman. .. 


This letter is not the place to discuss, 
even briefly, the complexities which are 
involved. However, I think everyone 
agrees that professional competence 
and public responsibility are intimately 
related and it is hoped that the Arden 
House Conference will encourage their 
intensive exploration. 


Fevix F, Stumpr 
Berkeley, California 


Kelly Green and 
Public Relations 

As a member who has noted with 
great satisfaction the increasing dispo- 
sition of the American Bar Associa- 
tion to manifest an awareness of public 
relations, may I congratulate you on 
the perspicacity which inspired the fact 
that the cover of the March issue of the 
Journal is bedecked with Kelly green. 


Joun G. KELLY 
New York, New York 


The Right 
To Criticize 

The profession will support zealously 
the position you stated in the editorial 
“The Right To Criticize” in the March 
1959 issue of the Journal, for the right 
to criticize, including the right to criti- 
cize judicial action, is basic in our 
country. As spokesman for the profes- 
sion, you have appropriately set forth 
the correct point of view and the one 
that will continue to prevail. 


Rusu H. Limpaucu 
Cape Girardeau, Missouri 


Lawyers and C.P.A.’s 

Here is a comment on the contro- 
versial provision of the proposed Code 
of Conduct for Lawyers and C.P.A.’s 
which would prohibit a man licensed 
by both professions from indicating to 
the public that he was both a lawyer 
and a C.P.A. The discussion in the 
article by Judge Jameson seems to 
assume that such a person practices 
all fields of both professions. 

This assumption is not consonant 
with the facts. 
both lawyers and C.P.A.’s are in- 
evitably tax practitioners who do no 


Persons licensed as 


(Continued on page 326) 
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40,000,000 More People 





Will Need Telephone Service 


Good and abundant telephone service 
is an indispensable part of the progress, 
prosperity and defense of the country. 


As the population grows and grows 
(it will be increased by 40,000,000 by 
1970) it is clear that more and more 


communication service will be needed. 


This will require large amounts of new 
capital and the telephone business must 
have good earnings to provide the service 
and compete for the investor’s dollars. 
There is no other way. 


Sometimes there is a tendency to think 
that the approval of adequate earnings 
is wholly in the interest of the company 
and that it should be resisted automati- 
cally, regardless of the need. 


Actually it benefits you as a telephone 
user, your community, and your state. 


The gain is not only in direct telephone 
jobs and wages but in helping each state 
encourage and attract other businesses. 
You cannot keep prosperity up while 


Bell Telephone System 





NEW CUSTOMER! 
Over 11,000 babies are born every day in the U. S. 


regulating telephone expansion and em- 
ployment down. 


Telephone users benefit by sharing the 
economies and efficiencies that come from 
being able to plan and build ahead. 
A repressive policy on company earnings, 
by limiting research, progress and long- 
term economies, would lead almost inevi- 
tably to poorer service at a higher price 
than you would otherwise have to pay. 
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The President’s Page 
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are long past due. They will contribute 
to a solution of this problem before it 
becomes acute. In the final analysis, 
however, state and local associations, 
through vocational guidance activities 
in high schools and colleges and re- 
lated activities, are in the best position 
to insure an adequate supply of stu- 
dents, qualified both as to character 
and ability, to maintain the high qual- 
ity of the legal profession. 

I have spoken to a number of state 
and local bar associations on this prob- 
lem and the action required to meet it. 
I also have spoken on a number of 
occasions on the inculcation of an 
appreciation of professional responsi- 
bility as an objective of legal education. 


Regional and Annual Meetings 

The regional meeting at Portland, 
Maine, held in October, 1958, was 
most successful. The second and final 
regional meeting planned for the cur- 
rent Association year will be held at 
Pittsburgh, Pennsylvania, March 10-13. 
All it will be 
equally outstanding. 

Arrangements for the Annual Meet- 
ing of the Association, to be held in 
the Greater Miami Beach area, August 
24-28, 1959, are progressing extremely 
well. The facilities at Miami Beach 
exceed any that we have ever had for 
an Annual Meeting. It appears that 
this may well be the largest meeting in 


indications are that 


the history of the Association, as well 
as one of the most successful. 


Law Day, U.S.A. 

On January 1, 1959, the White 
House released the President’s procla- 
mation designating May 1, 1959, as 
Law Day, U.S.A. Plans for the cele- 
bration of Law Day on an even wider 
scale than last year are in progress 
throughout the United States. National 
direction of the effort is being handled 
by the American Bar Association. Don 
Hvndman, Director of Public Relations, 
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has primary responsibility for the staff 
direction at headquarters and is doing 
his usual magnificent job. The Ameri- 
can Heritage Foundation and Trust 


Division of the American Bankers 
Association are assisting the American 
Bar Association with publicity aspects 
of the celebration, as they did last year, 
but on an even more active basis. A 
number of other national organizations 
have expressed interest and are co- 
operating. Plans for a nationwide 
television program are under way, and 
we are most hopeful that an outstand- 
ing program of this type will materi- 
alize. Contacts are also being made 
with producers of the principal tele- 
vision shows in the United States, as 
well as national news magazines and 
other publications which can contribute 
to the public impact of the observance 
of Law Day. 

In the final analysis, the success of 
the celebration of Law Day, U.S.A., 
depends upon the efforts of local bar 
associations throughout the United 
States. I urge that you do everything 
possible in your respective areas to 
insure an outstanding observance of 
this significant day. 


The Resignation of 
Chief Justice Warren 

I regret the decision of Chief Justice 
Warren to terminate his membership 
in the American Bar Association. I 
wish to state unequivocally that he 
was not dropped from the Association 
for non-payment of dues, as was indi- 
cated in certain newspaper publicity. 
The resignation of the Chief Justice 
was accepted by the Board of Gover- 
nors at this meeting. I discussed his 
membership with the Chief Justice at 
length some time ago and urged re- 
consideration of his decision to resign. 
He advised me that he had concluded 
that he would terminate his member- 
ship, but assured me of his high regard 
for the Association and his intention 
to continue to co-operate fully with it 
in the future, as he always has done in 
the past. 





Centenary of the Law 
Society of Victoria 

The Law Society of Victoria, Aus- 
tralia, headquarters of which is located 
in Melbourne, is celebrating the one 
hundredth anniversary of its founding 
during the period from March 15-24. 
A distinguished program has been 
arranged. The President of the Law 
Society of England, the President of 
The Canadian Bar Association, and 
the President of the American Bar 
Association will participate in the 
ceremonies. The opening session will 
be addressed by Leslie Peppiatt, Presi- 
dent of The Law Society of England. 
and by the President of the American 
Bar Association. Mrs. Malone and I 
are looking forward to a tremendously 
interesting and enjoyable experience 
as your representatives at this signifi- 
cant celebration. 


Conclusion 

The co-operation which I have re- 
ceived from our membership, from the 
Board of Governors and from all of 
the officials of the 
been a source of constant inspiration 


Association, has 
and assistance in the discharge of the 
duties of the office of President. We 
are extremely fortunate in our staff at 
headquarters. The Association staff un- 
der Joe Stecher and the Foundation 
staff under Jack Leary are both out- 
standing. 

I want to publicly acknowledge my 
great debt of gratitude to each for the 
assistance which it has rendered and is 
rendering to me and to the Association. 
The interest, loyalty and devotion to 
the Association which is demonstrated 
day after day throughout headquarters 
is an invaluable asset of the Associ- 
ation. 

I am looking forward to further 
progress during the remaining six 
months of my term of office, and re- 
quest your continued co-operation and 
assistance in making this another year 
of significant advancement for the 
Association. 
































VARIETY OF EXPERIENCE... WITH PLENTY 
OF CHALLENGE. As a judge advocate officer, 
you have a chance to gain invaluable experience in 
any of the following legal fields: 


e CLAIMS e LEGAL ASSISTANCE 
@ MILITARY AFFAIRS e MILITARY JUSTICE 
e LITIGATION e PATENTS 


@ REAL ESTATE e PROCUREMENT 
e INTERNATIONAL AFFAIRS 


From the very beginning, you work closely with 
senior members of the organization—men whose 
standards of professional competency measure up 
to those of the finest law firms in the country. 
And junior partners in the JAGC are also ac- 
corded a degree of independence and freedom of 
action which would be almost impossible to dupli- 
cate during the early stages of a civilian law career. 


| Cth Crp 


Department of the Army 
Washington 25, D. C. 


NAME 


accept a junior partnership in the Army JAGC 


A JUNIOR PARTNERSHIP . .. YOURS FROM THE BEGINNING. You can begin your career 
as a junior partner in one of the nation’s oldest and most respected law firms—the Judge Advocate 
General’s Corps of the United States Army. Your commission as a First Lieutenant in the JAGC 
makes you an active participant in a challenging, world-wide practice. And you enjoy all the priv- 
ileges, prestige and responsibility of a junior partner —right from the start! 


ee 


Judge Advocate General's Office 


Please send me details concerning application for a junior partnership in the 
Judge Advocate General’s Corps of the United States Army. 























WHICH WOULD YOU PREFER? An assured 
professional career . . . or an unknown future? If 
you decide on the former alternative, permanent 
positions are available in the JAGC—together with 
the opportunity for a senior partnership in the firm. 


GENERAL PROFESSIONAL QUALIFICATIONS: 
1. Be a U.S. citizen between the ages of 21 and 32. 
2. Be a graduate of an approved law school. 


3. Be admitted to practice before the highest court 
of a State, or a Federal Court. 


4. Be in good standing before the bar. 


LAW STUDENTS! Application and tentative selection 
for the JAGC can be made while you're still in Law 
School. Mail coupon for details! 


ABA] 4-59 





ADDRESS 








| Maite Teal! 


city 


ZONE STATE. 





LAW SCHOOL 
















(GRADUATED) (WILL GRADUATE) IN______ 
year 
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world’s most advanced 
moderately priced ' 
DICTATING MACHINE 
featuring quick, fumbleproof 


MAGAZINE LOADING 
complete with your choice $ | 1 e 50. 
of either dictating or 


transcribing accessories only 


plus tax 
Siii@es With just 5 simple controls 
to where comparable machines use 


as many as 10...with quick, easy 
magazine loading where others 
fumble with old-fashioned hand thread- 
ing ... with crystal-clear voice reproduc- 
tion where others require nerve-racking 
concentration, the new Norelco ‘35’ makes 
it at least 50% simpler and more 
pleasant to give and take office dictation. 


Dictate! 





The Norelco 35's easy portabil- 
to ity (weighs only 8 Ibs.) and long 
Transcribe! dictating capacity (35 minutes 
on dual tracks of each reel) make 
it ideal for dictation at home, in your car, 
or while traveling...or for recording 
important information on-the-spot in court 

or client’s office. 


Simplef 










Try the Norelco ‘35’ in your own 
office and discover how much 
time it can save you in the prep- 
aration of briefs, correspond- 
ence, records, or other legal paperwork. 
Call your nearest Norelco ‘35’ dealer 
today, or send coupon below for full infor- 
mation and a free demonstration. 


Simpler 





North American Philips Co., Inc. L-4 

Dictating Equipment Division 

230 Duffy Ave., Hicksville, L.1., N.Y. 

Gentlemen: ! am interested in finding out what 

the new Norelco ‘35’ dictating machine can do 

for me in my office. 

(0 Kindly send additional literature. 

() Please arrange for a free demonstration, 
without obligation. 
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negligence work, no criminal law (ex- 
cept tax fraud), no divorce and no 
property law. Neither in the field of 
accountancy do they accept auditing 
work, systems, or cost studies. They 
practice about 15% of the entire field 
of law cnd possibly 20% of the field 
of accounting. They are not nearly as 
“schizophrenic” as the general practi- 
tioner who may jump from torts to 
trademarks to admiralty all in the 
working day. They are doing one job 
and one job only: taxation and related 
legal and accounting problems. 


This entire controversy illustrates 
acutely the need for both professions 
to recognize taxation as a specialty and 
to set up qualifications and limits for 
its practice. Once this is done, all the 
difficulties disappear. 

Rosert E. NELSON 
Green Bay, Wisconsin 


Peace and Law 

It has been my pleasure to read, in 
your October, 1958, issue, the address 
given by Mr. Charles S. Rhyne on the 
subject of “World Peace Through 
World Law”. 


I thought your readers might be 
interested in a Resolution adopted by 
the Manchester, Connecticut, United 
World Federalists on June 20, 1958. 
This Resolution was also adopted unani- 
mously by the New England Regional 
Conference of the organization. 


WHEREAS, The members of Man- 
chester Chapter of the United World 
Federalists in annual meeting assem- 
bled are of the firm conviction that 
there can be no World Peace without 
World Law and 

Wuereas, Mr. Charles S. Rhyne, 
President of the American Bar Asso- 
ciation, has called for an international 
law year comparable to the present 
International Geophysical Year and 

Wuereas, Such a year would make 
an immeasurable contribution to the 
furtherance of the work of the United 
World Federalists be it 

Reso_vep, That the Manchester 
Chapter of the United World Federal- 
ists do hereby petition and urge the 
Executive Council of the national 
United World Federalists to take the 
following steps forthwith: 

A. seek the active cooperation of the 
American Bar Association in a vigor- 


NAME 
FIRM 
ADDRESS 
city. lo. ||; 
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ous effort to promote the year 1960 as 
an International Law Year 

B. seek the active cooperation of the 
World Movement for World Federal 
Government and other dedicated or- 
ganizations in the promotion of 1960 
as International Law Year 

C. throw the full weight of the 
United World Federalists organization 
behind this movement. 





It is my fervent hope that the com- 
bined efforts of our organizations will 
bring about a tremendous cry from 
the peoples of the world for world 
peace through world law. 

RayMonp E. Cooper 
Manchester, Connecticut 


Thank You, Sir 

Through the good offices of our 
mutual friend Mr. Chief Justice Robert 
G. Simmons, of Nebraska, I have been 
privileged to receive copies of your 
well-groomed JOURNAL. 

I have enjoyed immensely reading 
its editorial views and the articles, 
court decisions and what not, published 
therein—valuable sources of informa- 
tion and legal education. The JoURNAL 
has, ever since, occupied a prominent 
place in my modest home library. 





I wish the American Bar Association 
and their JOURNAL continued success. 
Epmunpo S. Piccio 


Court of Appeals 
Republic of the Philippines 


The Rule of Law 

I am pleased to see the interest in 
the establishment of the rule of law in 
the world. I submit two things, how- 
ever: (1) In my opinion, this rule of 
law must first be established in the 
free world among the NATO nations. 
and (2) it can only be enacted, main- 
tained and enforced in a federation of 
those nations. 

Joun W. APPERSON 

Memphis, Tennessee 


Enlisted Military Lawyers 
I should like to take issue with ihe 
view expressed by Mr. Semmel in the 
January, 1958, issue and later reiterated 
by Mr. Halperin in the September is- 
sue of the AMERICAN BAR ASSOCIATION 
JourNAL to the effect that the Armed 
(Continued on page 328) 
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THE FACULTY OF THE HARVARD LAW SCHOOL 


offers a 


PROGRAM OF INSTRUCTION FOR LAWYERS 


to be given at the 
Harvard Law School, Cambridge, Massachusetts 


July 20 to July 31, 1959 


PROGRAM OF INSTRUCTION AND FACULTY 


(All courses will be presented by Members 
of the Faculty of the Harvard Law School) 


A. James Casner, Director of the Program 


ANTITRUST PROBLEMS IN MERGERS AND Donald F. Turner, Professor of Law 
DISTRIBUTION (seminar) 


COMPARISON OF AMERICAN AND SOVIET LAW = Harold J. Berman, Professor of Law 


CURRENT PROBLEMS IN SECURITIES Louis Loss, Professor of Law 
REGULATION (seminar) 

THE DRAFTING AND INTERPRETATION OF Albert M. Sacks, Professor of Law 
STATUTES 

ESTATE PLANNING A. James Casner, Weld Professor of Law 

INCOME TAXATION AND CORPORATE Ernest J. Brown, Professor of Law 
ENTERPRISE 

INTERRELATIONS OF STATE AND Henry M. Hart, Jr., Charles Stebbins Fairchild 
FEDERAL LAW Professor of Law 

JURISPRUDENCE—AN INTRODUCTION TO LEGAL Lon L. Fuller, Carter Professor of General 
PHILOSOPHY Juris prudence 

LABOR LAW Archibald Cox, Royall Professor of Law 


PROTECTION UNDER INTERNATIONAL LAW OF Richard R. Baxter, Professor of Law 
AMERICANS AND THEIR PROPERTY ABROAD 


(seminar) 

*TAX ASPECTS OF REAL ESTATE TRANSACTIONS David Westfall, Professor of Law 
(seminar) 

TAXATION OF INTERNATIONAL TRADE AND Stanley S. Surrey, Jeremiah Smith, Jr., 
INVESTMENT Professor of Law 


Each course and seminar will run throughout the two weeks of the Program. 
Anyone who is a member of the Bar is invited to apply for registration. 


Accommodations and meals will be available in University buildings for those 
attending the Program and their families. 


For a catalog and application material, write to: 
William L. Bruce, Associate Director 
Program of Instruction for Lawyers 


Harvard Law School 
Cambridge 38, Massachusetts 


*No turther applications to take or to audit Tax Aspects of Real Estate Transactions can be accepted as that seminar is over subscribed. 
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Services assign enlisted personnel to 
try special court-martial cases. I, too, 
ar a former “enlisted judge advocate”, 
and based upon my experience I would 
disapprove the assignment of enlisted 
personnel to try court martial cases. 


It is time that the legal profession 
held up its head and faced the military 
and insisted that it and its members be 
accorded the dignity and respect by 
the Armed Forces that it deserves. I 
commend the American Bar Associa- 
tion for its efforts to end discrimina- 
tion against attorneys in the Armed 
Forces and I hope that the Association 
will continue its efforts in this regard 
with increased vigor rather than to 
accept the premise, implicit in Mr. 
Halperin’s proposal that in the Armed 
Forces at least, the practice of the law 
is merely a specialization and not a 
profession. 


RicHArD J. BRAKE 
Lansing, Michigan 
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Doctors and Lawyers 

There cannot be a fair comparison 
between doctors and lawyers as they 
function under completely different cir- 
cumstances. Maybe the solution would 
lie in some kind of “legal package 
plan” for the American public to get 
them to bring the legal problems to 
the lawyer. 


ARTHUR QO. JONES 
San Diego, California 


For the past several years, attorneys 
have been reading numerous articles 
concerning the problem of their di- 
minishing income. Many reasons are 
given, and remedies suggested, such as 
a strict adherence to the fee schedules, 
the reduction of overhead, etc. 

I feel that the first realistic approach 
to the problem was accurately set out 
in the article, Professional Income, 
Why Doctors Make More Money Than 
Lawyers (July, 1958). Mr. Loevinger’s 
article contained well substantiated 
reasoning, and set forth the actual 


reasons for our lost income and 
prestige. 
EUGENE MATHEWS 


Oklahoma City, Oklahoma 


It seems to me that the lawyers of 
this nation must educate the public to 
the value and need of legal services 
generally. The general public is buying 
as it has never bought before. The 
general public is totally unaware of 
the fact that legal consultation and 
guidance could save its members many 
headaches and dollars. The broadening 
of installment purchase plans of all 
types of goods from shelter to food 
freezers has actually necessitated the 
increasing use by the general public of 
legal services. 

This is a job for the American Bar 
Association and other bar associations. 
This job well done will solve the prob- 
lem of the average income of the Amer- 
ican lawyer, in my opinion. I do not 
believe that we have an overage of 
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ORGANIZING CORPORATE =~ ; ee 
AND OTHER BUSINESS ENTERPRISES 


by Chester Rohrlich | 


How to organize the legal, business, tax and financial aspects of a new business. 

This is the only book that assembles all the questions in one place . . . and 

then proceeds to answer them with clarity and dispatch. This new third edition 
poses and answers the very questions you would ask, — from protecting an 

idea for a new business — through choosing the right setup and capital 
structure for a particular venture — to provisions to become effective at the 
owner’s death, It is specifically designed to save you the tedious task of 
researching additional sources to get answers to your individual problems. 

The organizational setup of any business today is determined partly by 
tax consequences and partly by non-tax consequences. The new Rohrlich book 
shows you how to weigh these factors, bring them into balance. It gives you the mature view of one 
of the most experienced corporation lawyers in the country, presented in such a way that you can APPLY | 
it and USE it. Every answer, every recommendation, has been carefully considered with respect to the 
latest changes in the Internal Revenue Code. 

With this new book you will be able to compare various types of business organizations one with 
another, with the assurance that you are up to date, both as to tax consequences and non-tax consequences. 
You will be able to fit your facts into a pattern, and know why a certain type of organization is best, — 
and also how to go about achieving that organization, including steps in financing and internal structuring. 
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TRIAL & TORT TRENDS OF 1958 


Belli Seminar | 





This annual contains the papers delivered by many of the country’s most 
successful attorneys at the 1958 meeting of trial lawyers organized by Melvin 
M. Belli. It is one of the most important mediums for the exchange of successful 
ideas, experiences and the latest trial techniques. 

The papers are short but extremely rewarding. Each one exposes a new 
idea, a new technique, a new approach, a new way of contributing to a favorable 
verdict. Also included are questions and answers that nail down the fine points | 
developed by the lecturers. There are also important contributions by doctors 
specializing in traumatic injury who present medical evidence in an understand- 
able way. Complete with supporting data, case citations and indexing. 

Partial contents: Liabilities of Tobacco Industry — Failure to warn of 
possible dangers; Assurances as to safety; Negligence in processing; Implied 
warranties in marketing . . . Warranty — The pleadings; Absolute liability; 
Advertisements; Product labels; Malpractice cases . . . Dealer’s Duty to Inspect Used Cars ... Use of 
Res Ipsa Loquitur in Airplane Crash Cases . .. How Success is Being Scored in Wrong Side of Road 
Cases , . . Medical and Psychological Considerations in Soft Tissue Injury ... A Child’s Recovery of 
Damages from His Parents . . . A Model Summation in an Intersection Case . . . Demonstration of a 
Legal Argument by the Use of Charts . . . Duties of the Personal Injury Defense Attorney ... How 
to Evaluate Your Client’s Medical Report . . . The Insurance Agent as a Witness . . . Stress as it 


Relates to Heart Attacks | 













Matthew Bender & Company, Albany 1, N. Y. 
Please send for 2 weeks’ free examination: 





TWO WEEKS’ 
FREE EXAMINATION 


[] Organizing Corporate and Other Business Enterprises. 
Price if retained, $15. 


(«Trial & Tort Trends of 1958. Price if retained, $15. 
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GET ALL THREE ... SEE YOUR LOCAL TRAVELERS AGENT OR BROKER 


THE TRAVELERS 


INSURANCE COMPANIES, HARTFORD 15, CONNECTICUT 


All forms of personal and business insurance including 
Life ¢ Accident ¢ Group ¢ Fire ¢ Marine ¢ Automobile ¢ Casualty ¢ Bonds 





(Continued from page 328) 
lawyers; I believe that we have a short- 
age of information and education of 
the public as to the use of legal serv- 
ices. In my opinion, the doctor has 
suddenly become financially improved 
because the public has awakened to the 
availability of a necessary professional 
service. 

Linwoop G. Kocer, Jr. 
Baltimore, Maryland 


Our profession and every other pro- 
fession requires the highest standards 
of competence. But it will be a dark 
day indeed when anyone can say that 
there are “too many lawyers”—or too 
many doctors or ministers. The great 
need is for the bar associations, under 
the leadership and impetus of our 
Association, to make the public aware 
of the functions and high qualifications 
of our lawyers. Let the demand rise 
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to meet the supply. Advertising cannot 
be dirty when its purpose is to advise 
the public of the availability of greatly 
needed services. Let the bar associa- 
tions launch an intensive “institutional 
type” advertising campaign in publica- 
tions of general circulation. Let the 
public know about the pitfalls which 
a modest lawyer’s fee can avoid, the 
suggested minimum fee schedules, the 
lawyer referral plans, and so forth, 
which the bar associations have been 
using for years. Certainly the Ameri- 
can genius for carrying a message to 
the public could not serve a more 
noble—and economically rewarding— 
purpose. 
Joun J. MEEHAN 

Brooklyn, New York 


The Economics 
of the Profession 
Much of what is stated by Reginald 





Heber Smith in his article “The Bar 
Is Not Overcrowded”, is incontestable 
and all of it is interesting. However, 
the facts presented do not sustain the 
title of the article, albeit that is the 
conclusion of a distinguished scholar, 


Dean Albert J. Harno. 


In the July, 1958, issue of the 
JOURNAL, you published a brilliant an- 
alysis of the problem of Lee Loevinger. 


The statistics submitted by Mr. 
Loevinger in his article show that in 
1910 the average income of non- 
salaried lawyers exceeded that of non- 
salaried doctors, whereas from 1950 
on, the lawyer’s standing economically 
vis-a-vis the doctor had declined to the 
startling relationship of a little more 
than one-half, or $10,258 for the law- 
yer against $18,122 for the doctor in 
the year 1955... 


The American Bar Association grap- 
ples with many important problems, 
and perhaps it might seem selfish to 
suggest a priority for the problem of 
professional economics. 


Yet, a full and comprehensive study 
of that problem may lead to many de- 
sirable results which are in the public 
interest. The study may uncover needed 
areas of service which are being neg- 
lected. It may show that there are 
geographical areas of the country 
which are underserviced legally. It 
may lead to more efficient methods of 
practice. 

And if it leads to higher incomes for 
the legal profession generally, it will 
not only enable the lawyer to support 
and educate his family on a level equal 
to that of salesmen of median ability; 
but it will give the lawyer the financial 
independence to look around at his 
country, his county and his city, and 
to be able to perform on an unselfish 
basis the contributions for which law- 
yers are especially qualified. Of course, 
these contributions are now being per- 
formed on a large scale. Take away the 
acute stress of competitive conditions, 
however, and both the quality and 
quantity of the contributions will 
improve. 

STANLEY H. Borak 
New York, New York 
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* WHERE LIFE LONG CUSTOMERS BUY WITH CONFIDENCE 
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MODERN FACTORING 


AND HOW IT MEETS 
TODAY'S NEW 
FINANCIAL REQUIREMENTS Not long ago, an article 
Rerieg rm O umna appeared in the American 
Bar Association Journal 
which created considerable 
interest. Its title was, 
Soe ‘*Modern Factoring And 
peng ane sao How It Meets Today’s New 
Financial Requirements.’’ 
Its subject is especially applicable today, as business- 
men prepare financially for the coming upswing in 
the economy. 














Because of the great number of requests we have re- 
ceived for copies of the article, we recently reprinted 
it in booklet form. We are pleased to make it available 
without cost or obligation to members of the legal 
profession. 


BUSINESS 
GROWTH 


PLAN 
In addition, we invite you 
to write for copies of ‘‘The 
Business Growth Plan,’’ a 
16-page booklet designed 
for distribution to your 
clients. It deseribes in non- 
technical language how 
factoring, a specialized form of commercial financing, 
provides five major requirements for sound and profit- 
able business growth. 


For free copies please address your 
request, specifying the publication, 
and the quantity desired, to: 


Mr. Walter M. Kelly, President 
Commercial Factors Corporation 
One Park Avenue 

New York 16, N. Y. 
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EFFICIENT RECORDS mean 
more PRODUCTIVE USE 
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DAILY LOG RECORD FORMS 
act as ‘‘headquarters’’ for all data ’ 
necessary to plan your work more efficiently 
—help you get things done on time—keep your 
practice on a smooth running basis day after 
day. You and your secretary will have a ‘‘stand- 
ard practice’ on all essential data—charges, 
receipts, payroll, listing of business. Adapt- 
able to any practice—pays for itself in billings 
normally forgotten. 
Complete set of forms for one year. .$ 6.50 
Forms bound in top quality 
ER ree Cees 11.45 
Pro-rata price—60¢ per month for balance of 
year. Satisfaction Guaranteed. 


The COLWELL COMPANY 
250 University Ave., Champaign, Illinois 
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Lawyers 
Professional 
Liability 
Insurance 


Since July 1, 1945, thousands of poli- 
cies protecting many of the country’s 
leading lawyers and law firms have 
been written by this Company. For 
claim and underwriting know-how 
based on more than a generation of 
experience, consult your local agent. 
Professional protection with New 
Amsterdam means a personal, pri- 
vate, confidential relationship. 
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Nominating Petitions 


Alaska 


The undersigned hereby nominate 
R. E. Robertson, of Juneau, for the 
office of State Delegate for and from 
Alaska to be elected in 1959 for a 
three-year term beginning at the ad- 
journment of the 1959 Annual Meet- 
ing: 

John C. Hughes, Edward V. Davis, 
David H. Thorsness, John E. Manders, 
James K. Tallman, John R. Connolly, 
Bailey E. Bell and John S. Hellenthal, 
of Anchorage; 

Warren A. Taylor, of Fairbanks; 

F. O. Eastaugh, R. Boochever, John 
H. Dimond, N. C. Banfield, F. M. 
Doogan, David J. Pree, M. E. Monagle, 
Mildred R. Hermann, Howard D. Stab- 
ler, Roger G. Connor, Raymond J. 
Kelly and Dickerson Regan, of Juneau; 

P. J. Gilmore, Jr., C. L. Cloudy, Rob- 
ert L. Jernberg and Ernest E. Bailey, 
of Ketchikan. 


California 

The undersigned hereby nominate 
Archibald M. Mull, Jr., of Sacra- 
mento, for the office of State Delegate 
for and from California to be elected 
in 1959 for a three-year term begin- 
ning at the adjournment of the 1959 
Annual Meeting: 

Charles A. Rummel, of Berkeley; 

Howard B. Thomas and Joseph C. 
Kimble, of Fresno; 

Cyril W. McClean, Spurgeon Avak- 
ian, Charles A. Beardsley, Carlisle C. 
Crosby, Clifford Burnhill, Gerald H. 
Hagar, Markell C. Baer and F. B. Fern- 
hoff, of Oakland; 

Clyde H. Brand, Otto Rohwer, Wil- 
liam H. Lally, Clarence H. Pease, 
Murle C. Shreck, Joseph G. Babich, Na- 
thaniel S. Colley and Arthur C. Devlin, 
of Sacramento; 

Forrest E. Macomber, George A. 
Diiz, Robert N. Blewett, George K. 
Smith, Edwin Mayall and Leon E. 
Warmke, of Stockton. 


Florida 


The undersigned hereby nominate J. 
Lance. Lazonby, of Gainesville, for the 


office of State Delegate for and from 
Florida to be elected in 1959 for a 
three-year term beginning at the ad- 
journment of the 1959 Annual Meet- 
ing: 

William A. McRae, Jr., and Chester- 
field H. Smith, of Bartow; 

Parks M. Carmichael, of Gainesville; 

Francis P. Conroy, Delbridge L. 
Gibbs, Edward S. Hemphill, Harry T. 
Gray and Philip S. May, of Jackson- 
ville; 

Walter Humkey, W. O. Mehrtens, C. 
Clyde Atkins and W. C. Lantaff, of 
Miami; 

Darrey A. Davis, of Miami Beach; 

J. Thomas Gurney and W. Y. Aker- 
man, of Orlando; 

E. Dixie Beggs and William Fisher, 
of Pensacola; 

Donald K. Carroll and A. Frank 
O’Kelley, of Tallahassee; 

William A. Gillen, John M. Allison, 
R. W. Shackleford and Cody Fowler, 
of Tampa; 

Charles B. Fulton and Horner C. 
Fisher, of West Palm Beach. 


Kansas 

The undersigned hereby nominate 
Richard W. Holmes, of Wichita, for the 
office of State Delegate for and from 
Kansas to be elected in 1959 for a 
three-year term beginning at the ad- 
journment of the 1959 Annual Meet- 
ing: 

Jerry L. Griffith, of Derby; 

Louis W. Cates, Robert A. Thiessen, 
George D. McCarthy, Paul V. Smith, 
Douglas E. Shay, J. Roderick Mayall, 
O. W. Helsel, Robert C. Helsel, Ora D. 
McClellan, Patrick F. Ke!ly, Thomas 
Aldin Wood, J. Edward Taylor, Jr., 
Joseph W. Kennedy, Donald I. Mit- 
chell, Ralph E. Gilchrist, Carl L. Buck, 
Bernard V. Borst, Fred A. Beaty, Ken- 
neth M. Nohe, Jack H. Greene, Milo M. 
Unruh, Edward F. Arn, Robert F. 
Bailey and Wilbur D. Geeding, of 
Wichita. 


Kansas 
The undersigned hereby nominate 
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George B. Powers, of Wichita, for the 
office of State Delegate for and from 
Kansas to be elected in 1959 for a 
three-year term beginning at the ad.- 
journment of the 1959 Annual Meet- 
ing: 

R. J. Gilliland, W. A. Gossage, Jr., 
J. Richards Hunter, Edwin B. Brabets, 
Claude E. Chalfant, Max Wyman and 
Robert E. Upp, of Hutchinson; 

N. E. Snyder, Frank H. Thompson, 
J. Roy Holliday, Robert Loughbom, J. 
D. Lysaught, Wash H. Brown, J. Wil- 
lard Haynes, Frank L. Bates, William 
H. McHale and Thomas M. Van Cleave, 
of Kansas City; 

A. Harry Crane, James E. Smith, 
Clayton E. Kline, William B. McEl- 
henny and Margaret McGurnaghan, of 
Topeka; 

Robert M. Siefkin, John F. Eber- 
hardt and Robert C. Foulston, of Wich- 


ita. 


Kentucky 

The undersigned hereby nominate 
Robert P. Hobson, of Louisville, for the 
office of State Delegate for and from 
Kentucky to be elected in 1959 for a 
three-year term beginning at the ad- 
journment of the 1959 Annual Meet- 
ing: 

Charles H. Reynolds and Charles R. 
Bell, of Bowling Green; 

John J. O'Hara, William R. Dunn 
and Frank Gofton Ware, of Covington; 

Stephen P. White, Jr., William F. Ed- 
munds, and J. Charles Fleming, of 
Hopkinsville; 

Richard M. Trautwein, Samuel M. 
Rosenstein, Thomas C. Carroll, Edwin 
O. Davis, J. Royden Peabody, Jr., 
Joseph E. Stopher, Rucker Todd and 
John A. Fulton, of Louisville; 

Thomas J. Marshall, Jr., Robert B. 
Reed, James L. Hardy and Thomas W. 
Threlkeld, of Paducah; 

George T. Ross, James E. Thompson 
and G. Murray Smith, Jr., of Rich- 
mond; 

Fritz Krueger and John G. Prather, 
of Somerset. 


Missouri 
The undersigned hereby nominate 
Forrest M. Hemker, of St. Louis, for 
the office of State Delegate for and 
from Missouri to be elected in 1959 for 
(Continued on page 336) 
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Whaat type of bond do you require? 
Through ten thousand agents in 
towns of importance across the 
United States and Canada, 
U.S.F.&G. offers almost every type 
of bond ... to satisfy judgments 
and awards, to guarantee compliance 
with other court decrees, to qualify 
fiduciaries, to secure replacement of 
lost securities. In nearly every 
county seat you'll find a U.S. F.&G. 
agent with power to issue court and 
judicial bonds at a moment’s notice. 
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U 5 F f G United States Fidelity & Guaranty Company « Baltimore 3, Md. 
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-a fable for attorneys ~---2022025 








NCE UPON A TIME (1933 to be precise) there were two young 
lawyers. Busy lawyers. Both dedicated to the proposition that a 
good lawyer must keep informed of significant legal developments. 
One tried to do the job for himself. Tried to extract from thousands 
of court decisions, administrative rulings, and statutes the facts he 
needed in his practice. Poor fellow! He was smothered under a 
mountain of paper. 





§ 
The other? Ah, well, some good friends told him about a new service for attorneys, | 
The United States LAW WEEK—A National Survey of Current Law. They told him § 
how LAW WEEK is edited for fast appraisal by busy readers. How it sifts the wheat 
from the chaff. How it isolates, summarizes, and analyzes precedent-setting court deci- 
sions, noteworthy federal agency rulings and regulations. How it saves time, reduces 
burdensome reading, liberates energies for more day-to-day problems. 
§ 
§ 


is a subscriber today. 


Moral: The United States LAW WEEK is a boon to the busy attorney (ask any 
subscriber). 
fl 


BNA 


\ 
\ 
| Our friend took a subscription. He liked what LAW WEEK did for him. And he 
\ 
| Che Bureau of National Affairs, Tnc., 1231 24th $t., N. W., Washington 7, D. . 
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ACCOMPLISHING 
MERGER 
OBJECTIVES 


without the benefits expected. 


properties 


345 Hudson Street 








Many errors in merger decisions have been evident 
in recent years. Too often, the headlong rush for 
expansion has brought headaches and problems 


Assistance in merger programs is offered by 
Standard Research Consultants in these ways: 


@ Locating of merger opportunities 
Studies of business and profit potentials 
@ Valuations of businesses, securities, and 


Determinations of equitable exchange ratios 
@ Integration and organization planning 
@ Testimony based on studies made 


Many years in the making of studies for merger, 
consolidation, and reorganization needs has provid- 
ed our firm with a soundly diversified background 
in this field. Brought to bear in our work is a wide 
range of experience in the solution of business, 
industrial, and economic problems of many types. 


For further particulars, write E. R. Lamp, Dept. L 


STANDARD RESEARCH CONSULTANTS, INC. 


(Subsidiary of Standard & Poor's Corporation) 
New York 14, N. Y. 
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on every New Corporation you handle with Goes 
“‘COMPLETE CORPORATION PACKAGE” 


. » quickly . . . through your own leading 

stationer, corporation outfitter or printer. 

1, Goes Lithographed or Steel-Litho Stock Certificates 
Copyright designs . . . colors . . . styles to meet your 
clients’ needs . . . all on fine quality stock. The hand- 
some Steel-Litho Certificates on 100% No. 1 Rag 


2. Goes Corporation Record Books 
bring you all necessary Organizational Forms. All 
have logical, precise guides to incorporating proce- 
dures. Available with or without Accounting Forms. 
Minute Books. 
3. Corporate Seals... 
Your stationer . . . corporation outfitter or 
printer is ready to serve you with the 
Goes Complete Corporation Package! 
For the supplier nearest to you call or write 
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a three-year term beginning at the ad- 
journment of the 1959 Annual Meet- 
ing: 
James M. Reeves, of Caruthersville; 
Rufus Burrus, of Independence; 


Walter A. Raymond, Richard S. 
Righter, Henry M. Shughart, Harry P. 
Thomson, Jr., Douglas Stripp, Clyde J. 
Linde, Albert Thomson, Lawrence R. 
Brown, Charles B. Blackmar and Rob- 
ert B. Langworthy, of Kansas City; 

E. M. Jayne, of Kirksville: 

Wayne B. Wright, Richard D. Shew- 
maker, Oscar Habenicht, John H. Lash- 
ly, Thomas F. McDonald, Joseph J. 
Gravely, Aubrey B. Hamilton, Christ- 
ian B. Peper, Richard S. Bull, John 
C. Shepherd and Paul B. Rava, of St. 


Louis: 


Fred B. Hulse, of Sedalia. 


Missouri 
The undersigned hereby nominate 
Samuel H. Liberman, of St. Louis, for 


the office of State Delegate for and 
from Missouri to be elected in 1959 for 
a three-year term beginning at the ad- 
journment of the 1959 Annual Meet- 
ing: 

Harry Carstarphen, of Hannibal; 

John H. Hendren, of Jefferson City; 

Jack Fleischaker, of Joplin; 

John Torrey Berger, of Kirkwood; 

Betty Jean Bond, Robert L. Jackson, 
William E. Kemp, Paul G. Koontz, 
John W. Oliver, Robert E. Rosenwald, 
David Skeer and Paul Van Osdol, Jr., 
of Kansas City; 

Frank B. Edwards, of Mexico; 

Robert L. Ewing, of Nevada; 

Frank W. Hayes, of Sedalia; 

John A. Arnold, R. Walston Chubb, 
Russell L. Dearmont, Marion S. Fran- 
cis, F. William McCalpin, James H. 
Meredith, Henry B. Pflager, George S. 
Roudebush, Hyman G. Stein and Ken- 
neth Teasdale, of St. Louis. 


North Carolina 
The undersigned hereby nominate 
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Nelson Woodson, of Salisbury, for the 
office of State Delegate for and from 
North Carolina to be elected in 1959 
for a three-year term beginning at the 
adjournment of the 1959 Annual Meet- 
ing: 

James B. McMillan, Frank H. Ken- 
nedy, Joseph W. Grier, Jr., J. T. Ren- 
dleman, James O. Cobb, Benjamin S. 
Horack, Paul R. Ervin and Elmer E. 
Rouzer, of Charlotte; 

John Hugh Williams and William L. 
Mills, Jr., of Concord; 

Don A. Walser, Hiram H. Ward, 
Walter F. Brinkley and Tom H. Sud- 
darth, Jr., of Lexington; 

Robert C. Howison, Jr. and Edward 
B. Hipp, of Raleigh; 

W. C. Coughenour, Jr., J. Giles Hud- 
son, Archibald C. Rufty, J. G. Hudson, 
Jr., George R. Uzzell and Lewis P. 
Hamlin, Jr., of Salisbury; 

Neil S. Sowers, A. B. Raymer and 
Boyce G. Gibson, Jr., of Statesville. 


(Continued on page 337) 
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Pennsylvania 

The undersigned hereby nominate 
C. Brewster Rhoads, of Philadelphia, 
for the office of State Delegate for and 
from Pennsylvania to be elected in 
1959 for a three-year term beginning 
at the adjournment of the 1959 Annual 
Meeting: 

Benjamin R. Jones, Jr., of Dallas; 

F. Brewster Wickersham, of Harris- 
burg; 

Joseph D. Calhoun, of Media; 

Aaron S. Swartz, Jr., of Norristown; 


Thomas D. McBride, Robert T. Mc- 
Cracken, Vincent P. McDevitt, J. Wes- 
ley McWilliams, Leon J. Obermayer, 
John B. Prizer, William A. Schnader, 
Bernard G. Segal, Walter E. Alessan- 
droni, John C. Bell, Jr., Charles J. Bid- 
dle, John Biggs, Jr., Jefferson B. Ford- 
ham, J. Cullen Ganey, Charles Alvin 
Jones, Arthur Littleton and David F. 
Maxwell, of Philadelphia; 

John G. Buchanan, J. Vincent Burke, 
Jr., of Pittsburgh; 

J. Julius Levy and Russell J. O’Mal- 


ley, of Scranton. 


Wisconsin 

The undersigned hereby nominate 
Gerald P. Hayes, of Milwaukee, for the 
office of State Delegate for and from 
Wisconsin to be elected in 1959 for a 
three-year term beginning at the ad- 
journment of the 1959 Annual Meet- 
ing: 

Theron P. Pray, of Ashland; 

Carroll B. Callahan, of Columbus; 

Alfred L. Godfrey, of Elkhorn: 

Francis J. Wilcox, of Eau Claire; 

John P. McGalloway, Sr., of Fond 
du Lae; 

F. N. Trowbridge, of Green Bay; 

Robert D. Johns and Q. H. Hale, of 
La Crosse; 

Philip S. Habermann and William J. 
P. Aberg, of Madison; 

Carl B. Rix, Harold F. Lichtsinn. 
Charles L. Goldberg, James D. Ghiardi, 
Giles F. Clark, Gerald Hayes, Jr., E. 
Harold Hallows, John A. Kluwin, Ed- 
mund W. Powell and George G. Lo- 
rinczi, of Milwaukee; 

Henry P. Hughes, of Oshkosh; 

Harlan B. Rogers, of Portage; 

Kenneth L. Greenquist, of Racine; 

Rudolph E. Anderson, of Superior; 

Herbert Terwilliger, of Wausau. 
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4 fast procedures that 
cut legal copying costs 


Only“Thermo-Faux’ Copying Machines do so many 
jobs...so quickly, so easily, for such low cost ! 









Transcripts. Buy only the original 
court copy. Eliminate costly retyping 
time. Instead make readable copies 
for everyone concerned with the 
‘“‘Thermo-Fax” Copying Machine. 


Contract Information. Copy only the 
needed clauses with your ““Thermo- 
Fax” Copying Machine. Forget trans- 
cribing errors. Accurate copies made 
by anyone in 4 seconds! 











Trusts. Give each beneficiary an accu- 
rate copy of any instrument affecting 
the trust. Keep originals safely on file. 
Colored ‘““Thermo-Fax’’ Copy Paper 
allows error-free coding. 





General Copying. Free legal secretaries 
for more useful work. Use the 4-second 
speed of a “Thermo-Fax’’ Copying 
Machine for copies of depositions, 
correspondence, most legal papers. 











Phone your local dealer for full facts—or mail the coupon 


->-]Ufinnesota ]/finine ano ]fanuracturine company.--- 
«++ WHERE RESEARCH IS THE KEY TO TOMORROW 


Minnesota Mining and Manufacturing Company 
Dept. KU-49, St. Paul 6, Minnesota 





Name 





THE TERM “THERMO-FAX"“ISA 
REGISTERED TRADEMARK OF 
MINNESOTA MINING AND 
MANUFACTURING COMPANY 


Address 





Jone. State. 


City 
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What's 
Unitized 
LIBRARY OF FEDERAL LAW 


U §$. CODE ANNOTATED—The annotated 
Edition of the official U. S. Code of Laws. 
Constantly used and cited by Judges, Lawyers 
and Government Agencies. — 


FEDERAL REPORTING SYSTEM — Covering all 
Federal Courts up to and including U. S. Supreme 
Court. 


FEDERAL DIGEST — The complete Digest of all 
Federal Court cases from earliest to date. 


BARRON & HOLTZOFF FEDERAL PRACTICE — 
The outstanding Federal Practice work. 


WEST'S FEDERAL FORMS — Complete Federal 
Form Book and companion work to Barron & 
Holtzoff. 





x 
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The Judge as a Leader: 


The Embodiment of the Ideal of Justice 


by Arch M. Cantrall © of the West Virginia Bar (Clarksburg), Chief Counsel, Internal Revenue 


Service 


In this article Mr. Cantrall discusses the responsibility of the Bench and 
the Bar toward the public. He points out that the local judge represents 
our entire judicial system to his neighbors, and his leadership will to a 
large extent determine his community’s opinion of American justice. Mr. 
Cantrall adds that many of our courts are using anachronistic systems 
which the public cannot be expected to put up with indefinitely. 





During the past eleven years I have 
enjoyed an unusual opportunity to 
learn at first hand how the lawyers of 
the United States look at the problems 
of our profession. My articles in the 
AMERICAN Bar AssociATION JOURNAL 
on lawyers’ incomes and on legal edu- 
cation were highly controversial and 
have provoked a tremendous corre- 
spondence from lawyers all over the 
country. 

On those subjects and on various 
other subjects I have spoken to meet- 
ings of lawyers at three American Bar 
Association Annual Meetings, at four 
Regional Meetings, and at twenty-five 
state and local bar meetings outside 
West Virginia. These meetings have 
been as far north as St. Paul and 
Breton Woods, New Hampshire; as far 
south as Atlanta and Houston; as far 
West as Phoenix and Omaha; and east 
to Hartford, New York, Philadelphia, 
Baltimore and Washington. 

My attendance at these meetings is 
important only in one way. Lawyers 
are lawyers all over the country, and 
one thing a visiting speaker can be 
sure of is that, after the speech and 
when ihe meeting has adjourned, there 
will be a gathering of lawyers, fre- 


quently as a gesture of hospitality to 
the visitor, sometimes almost by acci- 
dent, due to the desire of lawyers to 
talk shep. 

And talk shop they do, until the wee 
small hours or until the visitor has to 
run for a train. Apparently the pres- 
ence of a stranger offers them a chance 
to discuss what lies close to their hearts. 
They talk about their individual, local 
and state problems, and about the 
problems of the profession as a whole. 

In this way I have been a listener, 
and a listener far more than a par- 
ticipant, in groups of lawyers and 
judges—and sometimes lawyers’ wives 
and laymen as well—in many parts of 
our country. 

What I have learned in this way, to- 
gether with what I have gathered from 
the voluminous correspondence and 
from my reading, all fits together in a 
pattern. Lawyers are the same every- 
where. Their interests and their ideals 
are the same in Nebraska as in Georgia, 
in Minnesota as in New Mexico, and in 
Connecticut as in West Virginia. 

You can boil it down to this: that 
lawyers are deeply interested in im- 
proving the administration of justice. 
That is the ideal of the profession. 


After all, we are members of a pro- 
fession. We are not tradesmen or labor- 
ers. With few exceptions, we became 
and are lawyers because we feel deeply 
that we can contribute toward our 
American ideal of equal justice under 
the law for every man, woman and 
child in our country. 

To that end, we are interested in 
improving legal education in the law 
schools and in continuing legal educa- 
tion. We are interested in better meth- 
ods for selecting judges, in better court 
procedures, in better laws, in better 
methods for running law offices, and 
in almost everything which can con- 
tribute to a better administration of 
justice, in its broadest sense. 


The American Judge... 
Embodiment of an Ideal 

To the people of his jurisdiction, the 
judge is the personal embodiment of 
our American ideal of justice. In his 
jurisdiction he is the court, one of the 
three equal branches of our system of 
government. He is the leader in all 
judicial matters, the one to whom all 
look for the administration of justice. 

People generally, and lawyers as 
well, want to look up to their judge. 
They want to admire and respect him 
for his ability as a judge and for the 
way he runs his court. The ideal of 
justice seems to be innate in every 
American, and part of his nature is to 
want to look up to, and respect, his 
court and his judge. 
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It is not by accident that the bench 
is elevated above all else in the court- 
room. The bench may now be elevated 
as a matter of custom, but whoever 
started the practice was a good psychol- 
ogist. He realized the effect of making 
a person look up. The black robe, the 
formality and ceremony of a_ well- 
ordered court, all play an important 
psychological part and contribute to- 
ward the total impact of the court upon 
those who come before it. The lawyers 
who visited the English courts in 1957 
will recall how the English make full 
use of these psychological factors. 

That desire to look up to and respect 
the judge and the court is of vital 
importance to our way of life. It must 
be fostered, and it must not be dis- 
couraged. When it is discouraged or 
lost, there comes a disrespect for the 
law and a forgetting that our individual 
liberties depend upon the law and upon 
the administration of justice. 


The judge cannot punch a time clock 
and leave the job. He is The Judge 
twenty-four hours a day, every day. 
That puts a heavy burden on him—to 
deserve admiration and respect by his 
conduct off the bench as well as on it. 


As far as the people of his jurisdic- 
tion are concerned, what the judge does 
is final, and even if the Supreme Court 
can reverse him, it seldom happens. 

In the judge’s hands is the power to 
delay justice or to give it speedily. He 
holds the power to deny justice, for 
all practical purposes, by permitting 
delays and by permitting costs to pile 
up. He can also deny justice and make 
its administration a farce by permitting 
lawyers to engage in conduct which, in 
effect, deprives the litigants of the fair, 
speedy trial to which they are entitled. 

The judge sets the standards of prac- 
tice in his court. He can countenance 
a low standard of lawyer conduct gen- 
erally or he can require a high stand- 
ard of lawyer conduct. Whichever 
standard prevails in his court will be 
the standard of the practice and con- 
duct of his lawyers outside his court 
and in their offices. 

Unless the judge requires a high 
standard of all who practice before 
him, the best will be forced down to 
the level of the worst in order to 
compete on equal terms. 

In all these and other matters, each 
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judge is a leader by virtue of his posi- 
tion as the representative in his juris- 
diction, of the judicial branch of 
government. 


That is a large responsibility, but it 
cannot be escaped by any judge. He 
alone decides which way he leads, and, 
if he will not undertake to lead in one 
direction, he is inevitably a force in 
the other direction. He cannot be 
neutral. 


That is the first point I want to 
make: 

A judge is a leader whether he wants 
to be or not. He cannot escape re- 
sponsibility in his jurisdiction, for set- 
ting the level of the administration of 
justice and of the practice of law. 


The late Arthur T. Vanderbilt was 
one of the greatest lawyers of our time. 
For thirty-four years he was an active 
and eminent trial lawyer. For twenty 
of those years he also taught law. For 
five years he was dean of one of our 
great law schools. And for ten years he 
was Chief Justice of the Supreme Court 
of New Jersey. 


It is given to few of us to be eminent 
in all three of the branches of our pro- 
fession, as a practicing lawyer, as a law 
teacher and as a judge. Arthur Vander- 
bilt excelled in all three capacities. 


Judge Vanderbilt wrote many inter- 
esting and challenging articles. Near 
the end of his life he wrote an article 
in which he said: 


Although a considerable part of our 
substantive law is far from what it 
should be, popular discontent with the 
law centers around the techniques by 
which justice is administered—the or- 
ganization of our courts and how they 
manage their business. It is in the 
courts, and not at the hands of the 
chief executive or the legislature, that 
men and women in actual life feel the 
keen, cutting edge of the law. They 
therefore judge the law by what they 
see and hear in courts and by the char- 
acter and manners of judges and law- 
yers quite as much as by the law itself. 
Viewed in this light, what seems at 
first blush to be a mere matter of pro- 
cedural machinery suddenly is revealed 
as of prime importance to the public. 
It is this very matter of machinery— 
the anachronisms, the technicalities, 
the absurdities and unfairness of pro- 
cedure, and the inexcusable delays in 
disposing of controversies on the merits 
—along with occasional defects of 
judicial temperament or character— 


that has been creating in many places 
disrespect for law at a time when 
everyone should be continually con- 
scious of the fundamental principle 
that it is the law alone and its ade- 
quate enforcement that make _indi- 
vidual liberty possible.! 


That is just one part of a most inter- 
esting article by Judge Vanderbilt. 

Both Bench and Bar must always 
remember that they exist only to serve 
the public, and that the public cannot 
be expected to, and will not, put up 
with inefficiency. 

Procrastination in needed reforms 
may result in depriving courts and 
lawyers of whole areas of jurisdiction. 
If your memory is short, I remind you 
that a half-century ago the whole area 
of industrial accidents was taken away 
from the courts and given to adminis- 
trative bodies. That was done by the 
public because the courts and lawyers 
were not handling that business effi- 
ciently. And I remind you of the cur- 
rent agitation to take away from the 
courts the whole area of automobile 
negligence cases. The argument is the 
same, that the courts and lawyers are 
not handling this business efficiently. 
Other areas of the law are largely or 
wholly lost to Bench and Bar. Tax law 
and estate practice are two lucrative 
fields that are almost completely gone 
to the accountants and to the banks. 
The insurance adjusters have taken 
over another extensive field. 


We cannot shut our eyes to the facts 
that it has happened, it is happening. 
and it can be expected to happen in 
still more fields, unless Bench and Bar 
become more efficient to the satisfaction 
of the public. 

You know that the reform of proce- 
dure in England in 1873 and 1875 was 
not brought about by lawyers or judges. 
but was forced upon them by the 
public. 

And you know of the reorganization 
of the New Jersey courts under the 
Constitution of 1947. But do you know 
that not a single New Jersey bar associ- 
ation supported the movement for a 
new constitution, but the people voted 
31% to 1 for it? 


Again, we must not forget that we 





1. Impasses in Justice, a Tyrrell Williams 
Memorial Lecture, WASHINGTON 
QUARTERLY, June, 1956, page 268. 
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exist only to serve the public, and the 
public will not put up with inefficiency. 

Today our clients are using electronic 
calculating and bookkeeping machines, 
microwave communication systems and 
other modern developments, and we 
cannot long expect them to be patient 
with hopelessly obsolete machinery in 
their courts. 

Not our courts, but their courts, the 
peoples’ courts. 


Delay and Expense... 
Laymen’s Complaints 

The great complaint of laymen is the 
delay and expense of litigation. 

Much is said today about improve- 
ment in judicial administration. There 
are many articles in legal journals, in 
magazines and in the newspapers, about 
congestion in the courts. Responsibil- 
ity is always placed on the Bench and 
Bar. 

Again I quote from Judge Vander- 


bilt: 


Delay is the oldest of the complaints 
against the courts, but it is by no 
means exclusively caused by the judges. 
On the contrary, much of the delay 
that plagues the courts is due to the 
dilatory tactics of lawyers, their pre- 
occupation in more cases than some of 
them can handle satisfactorily, and the 
prevailing custom of professional cour- 
tesy of lawyers toward each other. It 
is a field in which the trial judge is 
constantly called upon to exercise firm 
judicial discretion if the orderly flow 
of legal business is to be maintained. 


With that background Judge Van- 
derbilt continues: 


The judge, and the judge alone, rep- 
resents the public interest in speeding 
the administration of justice. It is one 
thing for him to grant a short adjourn- 
ment for a sound reason in a case that 
is relatively new on the list, but it is 
quite another thing to grant an ad- 
journment in a case that has been 
languishing on the list merely to suit 
the personal convenience of one of the 
lawyers. It is often difficult, if not im- 
Possi}le, for a lawyer to avoid obliging 
4 fellow lawyer; the court must see to 
it that this is not done at the expense 
of the litigants. Judge and lawyer alike 
must continually remember as the first 
Principle of judicial administration 
that the courts exist primarily for the 
benefit of litigants and of the state and 
only incidentally for the benefit of 
judge- and lawyers.2 





Elsewhere Judge Vanderbilt has said 
that a judge must never forget that in 
most cases one of the parties is inter- 
ested in postponing the day of decision 
as long as possible. 


I shall mention a few of the many 
ways in which a judge can be a leader 
in preventing delay: 

The quotation from Judge Vander- 
bilt stresses the responsibility of the 
judge in regard to continuances. 


The delays on the law side are im- 
portant and have been much talked 
about. There are also delays in the 
equity side that are even more costly 
to the litigants. 


A judge can do a great deal to re- 
duce the delay and cost of equity liti- 
gation. For one thing, he can hear all 
equity cases in open court and he can 
insist that the trial of each case be 
continuous until it is completed, argued 
and submitted for decision. That one 
step will eliminate the fees of commis- 
sioners. It will greatly reduce the fees 
to court reporters because the judge 
can control the admission of evidence. 
The judge will hear the witnesses and 
can question them if their testimony 
is not clear. And he will not have to 
spend untold hours in reading tran- 
scripts. Counsel will prepare once for 
trial and will not have to brush up on 
the case each time the commissioner 
has another hearing. And if the judge 
requires briefs in advance of the trial, 
he will be in position to make a de- 
cision at the end of the trial. 

Quoting again from Judge Vander- 


bilt: 


The Judge will never know more 
about the case than he does at that 
moment. If he makes the fatal error 
of delaying his decision, his knowledge 
of the pending case will begin to fade 
from his memory, when he starts to 
try another case tomorrow... [New 
Jersey] judges have learned that to 
delay decision, casts a heavy and use- 
less burden on themselves.* 


Delay in equity cases results in a 
waste of judicial manpower and in a 
waste of lawyer time, to say nothing of 
the extra cost and inconvenience to the 
parties and witnesses. 

An example: in all kinds of creditor 
suits, delay inflicts a severe penalty on 
the creditors who are entitled to be 
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Arch M. Cantrall is Chief Counsel 
of the Internal Revenue Service. He 
is a member of the West Virginia 
State Bar, serving as its President in 
1950-1951, the American Law Insti- 
tute, the American Judicature So- 
ciety and the American Association. 





paid as soon as possible. Also, delay 
adds interest to the senior liens, which 
cuts heavily into the junior liens, often 
to the point that junior liens receive 
nothing, even where the assets were 
originally sufficient to pay them in full. 


* * % 


At least as far back as Magna Charta, 
the delay of justice has been recognized 
to be as great an evil as the denial of 
justice. Note the words of Magna 
Charta: “To no one will we deny jus- 
tice, to no one will we delay it.” 


This question of delay has been 
studied by the eminent lawyers and 
judges constituting the Attorney Gen- 
eral’s Conference on Court Congestion 
and Delay in Litigation. The Executive 
Committee of that Conference reports 
its conclusions: “as a. guide in de- 
termining whether trial court calendars 
are current...delay in the final dis- 
position of the average civil case be- 
yond six months after the action is 
commenced should be considered ex- 


: 994 
cessive. 


Judge Vanderbilt comments: “In 





2. IMPROVING THE ADMINISTRATION OF JUSTICE— 
Two DEcADES OF DEVELOPMENT, a Robert S. Marx 
Lecture, College of Law, University of Cincin- 
nati, March, 1957, privately printed, page 22. 

3. Id. at page 24. 

4. Id. at page 5. 
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fact, many cases, especially in rural 
counties ... should be reached in much 
less time.” 

Those two statements give the judge 
a yardstick by which to measure the 
efficiency of his court. 

The judge who recognizes his re- 
sponsibility to his people will be vigi- 
lant to make sure that every litigant is 
given speedy justice. Not merely when 
his counsel insists upon it, but in spite 
of his counsel, if need be. 

The cost of litigation is getting en- 
tirely out of sight and is prohibitive to 
persons even of moderate means. The 
judge owes it to his people to do all he 
can, to lower the cost of going to court. 

There is much the Judge can do. 

Just one example: I do not know 
whether the practice still prevails, but 
in a near-by county it used to be the 
practice for the stenographers, on or- 
ders of reference, to copy into the tran- 
script every paper filed with the com- 
missioner. Every proof of claim and 
every exhibit was copied verbatim into 
the transcript. That added enormously 
to the costs of a reference. 

That sort of thing the judge can 
control, to the great benefit of his 
people. 

The judge who is conscious of his 
responsibility to his people will be 
vigilant to hold court costs down to the 
barest minimum. He must remember 
that every court case is a financial 
tragedy to the losing party, and fre- 
quently to the winning party as well. 

I have already mentioned the re- 





sponsibility of the judge for the con- 
duct of his lawyers, who also are offi- 
cers of his court. 

Anyone who has had active military 
service knows that the company cap- 
tain who maintains a strict discipline, 
equally enforced on all in his com- 
mand, is the highly respected com- 
mander. Soldiers have only contempt 
for the careless, easy-going captain, 
even though their lives are at times 
much easier. In a strictly disciplined 
outfit there is the pride of belonging 
to a good outfit—what is called esprit 
de corps. 

The same thing applies to the law- 
yers of a court. When every lawyer 
practicing before a court is held to a 
high standard of practice, those law- 
yers are proud of their court. 

One of the great problems of the 
profession, is the training of law school 
graduates to be lawyers. We all know 
that a young man coming out of law 
school has a great deal to learn and 
that he will need help for years. 

The judge can do much to elevate 
the standard of practice, by guiding 
his young lawyers. The judge can do 
much to teach the young men how to 
try cases, how to conduct themselves in 
court and in regard to other lawyers, 
how to write pleadings, orders and 
briefs, and the many other things they 
need to know. 

This should be done privately and 
kindly. A little time spent in this man- 
ner will make the judge’s work easier 
in the future, and the young men will 
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always be grateful. 

As a leader, the Judge will be vigilant 
in matters of legal ethics, for the pro- 
tection of his people. He will realize 
fully that the office of lawyer exists 
only to serve the people and that, in his 
dealings with his clients, a lawyer must 
be held to the high standards of a 
fiduciary, and not merely be measured 
by the rules which apply to the ordi- 
nary man. 

The judge with a proper realization 
ef his responsibilities, as the embodi- 
ment of the ideal of justice, will need 
no words from me in regard to judicial 
ethics. 

The very heart and soul of the ad- 
ministration of justice, lies in a Bench 
and Bar of the highest ethical stand- 
ards, 

* * * 

I have mentioned briefly a very few 
of the ways in which a Judge can be 
a leader, in which he can make more 
real for his people the American ideal 
of justice. 

It seems to me that when a judge is 
truly a leader, in the improvement of 
the administration of justice in his 
jurisdiction, he will benefit greatly. 
He and his court will enjoy the full 
public confidence and respect, which a 
judge and court must have, if they are 
to fulfill the purposes for which they 
were created. He will be admired and 
respected by his people, and he will be 
admired and respected by his lawyers. 





5. Id. at page 5. 


On February 21, 1959, the Standing Committee on Law Lists 
issued a Certificate of Compliance for the 1959 Edition of THE 
Lawyers Directory, published by The Lawyers Directory, Inc., 
607 East Market Street, Charlottesville, Virginia. 
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The Communist Resolutions: 





What the House of Delegates Really Did 


by Ross L. Malone ¢ President of the American Bar Association 


Few actions of the Association have stirred up as much interest as the 
House of Delegates’ approval in February of five resolutions offered by 
the Association’s Committee on Communist Tactics, Strategy and Objec- 
tives. (See page 406.) The resolutions aroused considerable discussion, 
not only among lawyers, but also among the general public. In an address 
before the Upper Ohio Valley Regional Meeting, delivered March 11 in 
Pittsburgh, President Malone seized the opportunity to give a straight- 
forward, factual explanation of what the resolutions actually say and 
what their approval by the House of Delegates means. The address is a 
timely account of an important policy decision by the House and should 
help to “set the record straight” in an area in which there seems to be a 


large degree of misunderstanding. 





The American Bar Association is 
privileged to convene its Upper Ohio 
Valley Regional Meeting, the second 
and final regional meeting of this As- 
sociation year, in the City of Pitts- 
burgh. The significance of the occasion 
is increased tremendously by the op- 
portunity to participate in the celebra- 
tion of the two-hundredth anniversary 
of the founding of this city of dramatic 
achievement. 

I can imagine no more inspiring 
atmosphere in which to conduct a re- 
gional meeting than in the Pittsburgh 
of today. The history of this great city 
and its triumph over seemingly im- 
possible obstacles have captured the 
imagination of the entire country. 

The Golden Triangle is known from 
the Atlantic to the Pacific. It stands as 
a symbol of the strength and vitality 
of free enterprise and as a tribute to 
the determination of its citizens. We 
join with the rest of the country in con- 
gratuiating you upon a distinguished 


history and a future bright with prom- 
ise. 

When compared to the two-hundred 
years of the life of this great city, the 
octogenarian American Bar Associa- 
tion seems only a youngster. Yet the 
American Bar Association, like Pitts- 
burgh, can view the past twenty-five 
years as a period of special growth and 
achievement. 

Perhaps the greatest single event in 
the history of the Association was the 
reorganization which occurred in 1936. 
At that time the representative body 
which is known as the House of Dele- 
gates was created to replace the mem- 
bers who happened to be in attendance 
at an Annual Meeting, as the policy- 
making body of the Association. 

Today, in addition to representatives 
of the American Bar Association mem- 
bers throughout the country, it includes 
representatives of all the state bar as- 
sociations of the United States and all 
local bar associations having a mem- 


bership of 1,000 or more, 30 per cent 
of whom are members of the American 
Bar Association. It counts in its num- 
bers representatives of specialized na- 
tional legal organizations such as the 
Association of Women Lawyers, the 
Association of Attorneys General, the 
American Judicature Society, the 
American Law Institute, and the other 
national organizations of the . profes- 
sion. In theory and in fact, when the 
House of Delegates of the American 
Bar Association speaks today, it repre- 
sents the organized legal profession of 
the United States. 

Its ability to do so on a representa- 
tive basis results from the fact that it is 
indeed a cross-section of the legal pro- 
fession of the United States. A recent 
analysis of the membership of the 
House of Delegates disclosed that its 
249 members range in age from three 
members who are under 36 years of age 
to three who are octogenarians. The 
largest percentage of its membership in 
any age bracket, 23 per cent to be 
exact, falls in the age bracket from 51 
to 55 years of age. Approximately 50 
per cent of its membership is composed 
of lawyers 55 years of age or younger. 

Seventy-six of the 125 approved law 
schools have alumni in the House of 
Delegates. 

Approximately 10 per cent of its 
members are individual practitioners. 
An analysis of the members of the 
House of Delegates who practice law as 
members of law firms discloses that the 
House is in no sense dominated by 
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large law firms. Thirty-nine per cent of 
the members of the House are in firms 
with five lawyers or less, and an addi- 
tional 30 per cent are in offices of from 
six to ten lawyers. It also includes law 
teachers, corporation counsel, bar of- 
ficials and government officials. 


Populationwise, also, the House of 
Delegates is representative. Whereas 
38 per cent of the lawyers in the United 
States practice in cities of over one half 
million population, 34 per cent of the 
House of Delegates come from such 
cities. Turning to the other extreme, 
with 30 per cent of the lawyers of the 
United States from cities under 50,000, 
we find 22 per cent of the House of 
Delegates coming from such cities. 
There was a time when the charge was 
made that the American Bar Associa- 
tion was dominated by big city lawyers 
from large firms. My analysis shows, 
however, that this group is actually un- 
der represented in the House of Dele- 
gates, constituting only 6 per cent of 
the membership of the House. 


I have had this analysis of the com- 
position of the House made because of 
the importance, both to the Association 
and to the country, that it be under- 
stood in evaluating action of the House 
of Delegates of the American Bar As- 
sociation. The two meetings of the 
House of Delegates which are held each 
year attract the attention of the press 
of the entire country. Action taken by 
the House of Delegates upon issues of 
public importance receives widespread 
attention throughout the United States. 


The House of Delegates ... 
Voice of the Legal Profession 

Persons who disagree with such ac- 
tion sometimes seek to discredit it with 
the statement that the views expressed 
by the House of Delegates are not 
representative of the views of the legal 
profession of the United States. I sug- 
gest that there is no evidence to support 
such a statement. On the contrary, com- 
posed as it is, of delegates selected by 
the organizations of the legal profes- 
sion of the United States. and typical as 
it also is, in terms of age. law schools, 
size of community and branches of the 
profession, it, in fact, expresses a 
representative opinion of the legal pro- 
fession of the United States. 
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You and I, as members of the As- 
sociation and as members of the legal 
profession of the United States, are en- 
titled to take pride in the attention 
given to action of the House of Dele- 
gates by the people of this country and 


in the weight given to its action in the 
national Congress. 

There is one further aspect of the 
House of Delegates’ action to which I 
should like to refer. The Board of 
Governors of the Association, which is 
composed of one member from each 
judicial circuit of the United States, 
plus the officers of the Association and 
the Editor-in-Chief of the JOURNAL, is 
the executive committee of the House 
of Delegates. Between sessions of the 
House, it exercises the power and au- 
thority of the House. Only the House of 
Delegates, and between its sessions, the 
Board of Governors, is authorized to 
speak for the Association. The policy 
of the Association on any issue is fixed 
either by the Board or the House. 


Action of the House of Delegates is 
taken upon resolutions submitted to it 
by the reports of Committees and Sec- 
tions of the Association. The rules of 
the House require that any such re- 
port set out at the outset of the report 
the resolutions which it is proposed 
that the House of Delegates shall adopt. 
There then follows the report of the 
Committee which expresses the views 
of the Committee, which are the bases 
on which the recommendations are 
made to the House. 

The committee report expresses the 
views of the members of the Committee 
who sign it, and only their views. When 
the House of Delegates acts, it acts only 
upon the resolutions which are sub- 
mitted—not on the body of the report. 
Following debate upon each resolution, 
it is either adopted, amended and then 
adopted, or rejected by the House. 
Thus it is the resolutions voted on and 
adopted by the House that reflect the 
official position of the Association. 

The House of Delegates takes no ac- 
tion upon a committee report which ac- 
companies the resolution. Language in 
the committee report is in no sense the 
language of the American Bar Associa- 
tion or the House of Delegates. It in no 
sense represents the policy of the As- 
sociation, which is limited to the lan- 
guage of resolutions adopted. The reas- 


on for this rule is obvious. A committee 
report which frequently may extend 
to twenty-five, fifty, or even sometimes 
one-hundred pages, obviously cannot 
be considered, rewritten or adopted in 
a deliberative body of 249 members. 
The debate of the House and its action, 
for obvious reasons, is limited to the 
resolutions presented for action. 


The distinction which I have men- 
tioned between the resolutions adopted 
by the House of Delegates and the text 
of a committee report which is sub- 
mitted to the House with those resolu- 
tions is of importance. Of equal im- 
portance is the fact that committee re- 
ports filed with the House of Delegates 
but which have no resolution accom- 
panying them occasion no action by the 
House of Delegates and hence do not 
represent the official position of the 
American Bar Association. They mere- 
ly constitute an ex parte statement by 
the five, seven or ten individual law- 
yers who sign the committee report 
which is filed. Reports filed by Sections 
of the Association are subject to exact- 
ly the same rules. 

In an effort to avoid misunderstand- 
ing, the rules of the House of Delegates 
require that the following statement ap- 
pear on the face of all section and com- 
mittee reports to the House of Dele- 
gates: 


Reports of Sections or Committees of 
the American Bar Association, pre- 
pared for submission to the House of 
Delegates, are NOT to be construed to 
represent the official policy of the As- 
sociation. Reports containing policy 
recommendations reflect Association 
policy ONLY as and when these recom- 
mendations are acted upon by the 
House of Delegates. Reports contain- 
ing no recommendations for specific ac- 
tion by the House of Delegates are 
merely informative; they represent 
only the views of the Section or Com- 
mittee recommending them. 


I have mentioned in detail the in- 
ternal functioning of the American Bar 
Association because it seems to me to 
be important that members of the legal 
profession, the public generally, and 
our representatives in Congress under- 
stand and be able to give appropriate 
weight to action of the American Bar 
Association and its subordinate bodies. 


Unfortunately, statements and news 
reports resulting from the recent meet- 
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ing of the House of Delegates at Chi- 
cago have indicated considerable mis- 
understanding in this regard. 


The Communist Resolutions... 
What Do They Mean? 

In the light of the foregoing back- 
ground I should like to discuss the ac- 
tion of the House of Delegates upon the 
report of the Special Committee on 
Communist Tactics, Strategy and Ob- 
jectives taken recently at Chicago. 
This Committee was created in 1950 by 
action which originated in the Assem- 
bly at the Annual Meeting in 1950 and 
was concurred in by the House of Dele- 
gates. 


Shortly before the February meeting, 
the Committee submitted a comprehen- 
sive report to the House of Delegates. 
The Board of Governors of the Asso- 
ciation, acting as the executive commit- 
tee of the House, reviews all reports be- 
fore they reach the House of Delegates 
and recommends to the House the ac- 
tion to be taken upon the resolutions 
submitted with each report. In this in- 
stance the Board of Governors trans- 
mitted the resolutions submitted by the 
Committee with the following state- 
ment: 


The Board recommends approval by 
the House of the several recommenda- 
tions in the report and their transmittal 
to the Congress of the United States in 
order to correct legislative defects in 
the field of internal security revealed 
by particular decisions cited in the re- 
port. 

In making its recommendations for 
approval, the Board does not in any 
way intend to indicate censure of the 
Supreme Court nor an attack upon the 
independence of the judiciary. Indeed, 
the obligation of the Bar to defend the 
Supreme Court as an institution is em- 
phasized in the first resolution pro- 
posed by the Committee’s report. 

The recommendation for approval, in 
the case of this report as in the case 
of all other reports of Association Sec- 
tions and Committees, does not consti- 
tute endorsement of statements in the 
Teport itself, such statements being 
those of the individual members of the 
Committee. 


The House of Delegates took up con- 
sideration of the report of the Special 
Committee on Communist Tactics, Stra- 
tegy and Objectives as a special order 
of business at 2:00 p.m. on Monday 


afternoon—the first day of its session. 
Upon motion made at that time, it was 
put over to 10:00 a.M. on Tuesday in 
order to afford the delegates an oppor- 
tunity for further examination of the 
lengthy report of the Committee. Final 
action was taken the following morn- 
ing. Almost two hours were consumed 
in the debate on the resolutions. 

The action of the House of Delegates 
on these internal security resolutions 
has occasioned as widespread publicity 
and developed as much public interest 
as any action taken by the Association 
in many years. As you would expect, 
the President’s mail has increased tre- 
mendously since the Chicago action. 

Reaction within the profession and 
from laymen has ranged from enthusi- 
astic approval to extreme disapproval, 
with all intermediate shades of opinion 
well represented. There has been one 
letter of resignation in protest against 
the action. Other members who did not 
approve of the action of the House 
have expressed their disapproval and 
their resolve to remain in the Associa- 
tion and seek to have their views re- 
flected in future action. They are to be 
commended for so doing. 

The American Bar Association in- 
cludes in its membership lawyers of 
every school of thought—and there is 
a place in it for all of them. Its House 
of Delegates must be, and I believe that 
it is, representative of the legal pro- 
fession of the United States. 

Inevitably, when the House of Dele- 
gates acts upon a question in an area 
of controversy, there is going to be 
strong disagreement on the part of 
those who opposed the action in the 
House of Delegates and those who 
would have opposed it had they been 
in the House of Delegates. 


Internal Security ... 
Three Controversial Areas 

The internal security resolutions 
were certain to evoke disagreement on 
the part of some members of the or- 
ganization whatever action was taken 
upon them. They involved not one but 
three areas of controversy. I believe 
that the existence of a Communist 
threat to our internal security is now 
generally recognized by lawyers of all 
schools of thought, but the magnitude 
of the threat, and hence the nature and 
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extent of the action which should be 
taken to combat it, constitutes an area 
of controversy of long standing. It is 
one which relates closely to the emo- 
tions stirred by appeals to patriotism 
and hence it produces emotional and 
sometimes violent opinions. 


The second area of controversy with 
which the resolutions dealt is that of 
civil rights. The rights guaranteed by 
the Bill of Rights are the distinguishing 
characteristic of our concept of govern- 
ment and our entire governmental 
structure was designed to insure their 
protection. Nonetheless, it must be 
recognized that the need for protection 
of our civil liberties occurs in areas of 
controversy, usually in cases of minori- 
ties or unpopular individuals. Accord- 
ingly, proposed legislation in this area 
frequently produces more heat than 
light. 

Finally, it must be recognized that 
the Supreme Court of the United States 
today has become a center of contro- 
versy and sometimes even the subject 
of controversy. That this is so is to be 
regretted, but it is not without prece- 
dent. In fact it is inevitable that the de- 
cision of the Court as the ultimate 
guardian of the rights of the individual 
and as the final arbiter of the validity 
of legislation will be the subject of con- 
troversy. This has been the Court’s en- 
tire history with only intervening per- 
iods of relative quiet. 


It is not surprising then that the reso- 
lutions considered by the House of 
Delegates were the subject of wide- 
spread interest or that the impact of 
Association action was reflected in 
strong reactions of both approval and 
disapproval, depending upon the inter- 
ests and predilections of the individuals 
involved. 


What is surprising is the fact that 
reaction in so many cases has been 
based upon misapprehension or mis- 
construction of the action actually 
taken by the Association. This has been 
reflected in statements by men in public 
life in Washington, by newspaper edi- 
torials and in the voluminous mail that 
I have been receiving. 


Any fair construction of the action 
of the Association must be made on the 
basis of the resolutions which the 
House actually adopted. I submit that 
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those resolutions, when read objective- 
ly, are: 


(1) An expression of concern as to 
the threat of Communism to our in- 
ternal security: 


(2) A request for legislation in five 
specific areas which will strengthen 
our internal security by remedying de- 
fects in legislation which were pointed 
out in Supreme Court decisions; 

(3) A recognition of the position of 
the Supreme Court of the United States 
as the final guardian of our individual 
liberties, and of the obligation of the 
Bar to defend the courts; 


(4) Reaffirmance of the position of 
the American Bar Association in oppos- 
ing the Jenner and Jenner-Butler bills 
of the last Congress and other legisla- 
tion which would curtail the appellate 
jurisdiction of the Court; 


(5) A request for improvements in 
the creation and procedure of congres- 
sional committees which would meet 
the standards set out by the Court in 
the Watkins decision, and, at the same 
time afford better protection to wit- 
nesses appearing before such commit- 
ties; 

(6) A request for continuation of the 
work of the committees of the Congress 
dealing with internal security matters. 
I might add that resolutions similar 

to this have been adopted by the House 


heretofore. 


Press reports, editorials and public 
statements which labeled the action of 
the House of Delegates as an attack by 
the Bar upon the Supreme Court of 
the United States were, in my opinion, 
and I believe in the opinion of the great 
majority of the members of the House 
of Delegates, wholly unjustified and 
contrary to fact. Not only did they ig- 
nore all portions of the resolutions ex- 
cept those calling for legislation, the 
necessity for which has been disclosed 
by decisions of the Supreme Court, but, 
in addition, they attributed to the 
House of Delegates approval of state- 
ments within the fifty-page committee 
report which the House not only did 
not approve, but which, under the pro- 
cedures of the House, it could not act 
upon in any respect. 

In all fairness, I must confess that 
to an outsider the distinction between 
resolutions adopted. by the House, 
which represent the position of the As- 
sociation, and the report of a Com- 
mittee which accompanies proposed 
resolutions to the House and which re- 
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flects only the views of the committee 
members who sign it, is quite finely 
drawn and likely to result in confusion. 
Nonetheless, to the members of the 
House in passing upon recommenda- 
tions of literally dozens of Committees 
and Sections, it constitutes a very real 
distinction. 


The Board of Governors made that 
fact quite plain in the statement by 
which it transmitted the resolutions 
proposed by the Committee to the 
House. After recommending approval, 
“in order to correct legislative defects 
in the field of internal security revealed 
by particular decisions”, the Board of 
Governors said: 


The recommendation for approval, in 
the case of this report as in the case 
of all other reports of Association Sec- 
tions and Committees, does not consti- 
tute endorsement of statements in the 
report itself, such statements being 
those of the individual members of the 
Committee. 


The press of the United States has 
provided convincing evidence that con- 
struction of the House action as an at- 
tack upon the Supreme Court is un- 
justified. In spite of the fact that head- 
lines such as “BAR ATTACKS COURT” had 
resulted from some press reports, al- 
most all editorial comment, written in 
the light of the actual resolutions adopt- 
ed by the House, has found the action 
to be, as I believe that it was, a con- 
sidered, constructive request for need- 
ed legislation. Certain editorial writers 
have recognized that the need for the 
legislation was disclosed by court de- 
cisions which revealed defects in exist- 
ing laws. Equally they have recognized 
that the Bar was evidencing its con- 
viction that the legislation had desir- 
able objectives and that the require- 
ments pointed out by the Court’s opin- 
ions should be met through curative 
legislation. Only a small minority, how- 
ever, have seen in the action anything 
even approaching an attack upon the 
Court or even disagreement with the 
correctness of the decisions themselves. 


This has been true of newspapers of 
all shades of opinion. Thus, the Chi- 
cago Tribune did not find the resolu- 
tions to be an attack on the Court, but 
rather that they were “respectful of the 
court”. 


The Boston Herald, after comment- 
ing on the known conservative minded- 
ness of the Association (which I think 
is equally applicable to the profession 
as a whole) said: 


Yet its report and recommendations 
with respect to recent Supreme Court 
decisions in the security field are sur- 
prisingly moderate. . . 

We cannot agree with all the ABA’s 
proposals for remedial legislation. But 
the general approach the lawyers rec- 
ommend is unexceptionable, and so is 
their language. . . 

The Bar is performing a useful and 
appropriate function when it offers Con- 
gress recommendations in this area. Its 
main position is clearly in defense of 
the institution of the judiciary. . . 

This is a conservatism of which we 
can use more. 


The 


served: 


San Francisco Chronicle ob- 


. .. The action this week of the As- 
sociation’s House of Delegates at Chi- 
cago has been widely headlined as a 
slap at the Court. As a matter of fact. 
the House of Delegates declined to go 
along with some of the Court’s more 
intemperate critics and it usefully and 
wisely disapproved proposals to limit 
the Court’s appellate jurisdiction. . . 


After referring to the specific recom- 
mendations for legislative action, the 
Chronicle commented that “These 
recommendations are hard to quarrel 
with” and concluded “A careful read- 
ing of the actual ABA recommenda- 
tions leads to the conclusion that the 
hotheads in the anti-court faction of the 
ABA were repudiated”. 

These editorial writers, and others I 
could quote, clearly reached a conclu- 
sion as to the action of the House of 
Delegates which was directly contrary 
to the impression gained in many parts 
of the country that the Association had 
attacked the Court. I believe that their 
conclusions are sound. I believe that 
those conclusions represent the state of 
mind and intention of the vast majority 
of the House of Delegates when they 
voted upon these resolutions. 


A Sound Decision .. . 
Supported by a Vast Majority 
Because I believe that, and that an 
erroneous impression was created in 
many parts of the country as to the im- 
plications of the action of the House of 
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Delegates, I have been attempting to do 
what I can to get all interested persons 
to read and judge for themselves as to 
the action of the House and the posi- 
tion of the Association. In so doing I 
want to make it clear that I am in no 
sense making apologies for the action 
of the House; neither am I seeking to 
pour oil on troubled waters. I have the 
utmost confidence in the lawyers of 
the United States and in their repre- 
sentatives who constitute the House of 
Delegates. I think that their action was 
sound, and I believe that the vast ma- 
jority of the United States will agree, 
if the action is judged on the resolu- 
tions which were adopted and not on 
drawn from 


erroneous conclusions 


them. 

I recognize, however, that there is 
room for legitimate disagreement with 
the position actually taken by the As- 
sociation. To one who feels that the 
legislation recommended would consti- 
tute a peril to individual liberties in 
the United States, not justified by the 
threat of Communism to our internal 





security, the action of the House is un- 
sound—and he is certainly entitled to 
so view the situation. I cannot, how- 
ever, find in the resolutions adopted 
by the House support for any state- 
ment that the American Bar Associa- 
tion has attacked the Supreme Court, 
has “maligned” the Court or in any 
sense has been unfaithful to the pri- 
mary duty of the profession to “main- 
tain the respect due to courts of justice 
and judicial officers” and to “main- 
tain toward the courts a respectful at- 
titude, not for the sake of the tempor- 
ary incumbent of the judicial office, but 
for the maintenance of its supreme im- 
portance”, 

The vast majority of the lawyers of 
the United States, and the American 
Bar Association as the national voice 
of the profession, have demonstrated 
time and again their appreciation of 
their responsibility toward the courts 
and particularly toward the Supreme 
Court of the United States. 

In 1937 the Bar rallied to the defense 
of the Court against attacks from the 


Make Your Hotel Reservations Now! 


The Eighty-Second Annual Meeting 
of the American Bar Association will 
be held in Bal Harbour/Miami Beach, 
Florida, August 24-28, 1959. 


Attention is called to the fact that 
many interesting and worthwhile events 
of the meeting will take place on Sun- 
day, August 23, preceding the open- 
ing sessions of the Assembly and the 


House of Delegates on Monday, August 
24. 


Requests for hotel reservations should 
be addressed to the Reservation De- 
partment, American Bar Association, 
1155 Fast Sixtieth Street, Chicago 37, 
Illinois, and should be accompanied by 
payment of the $15.00 registration fee 
for ea: h lawyer for whom a reservation 


is requested. This fee is NOT a deposit 


on hotel accommodations but is used 
to help defray expenses for services 
rendered in connection with the meet- 
ing. 

Be sure to indicate three choices of 
hotels, type of accommodations de- 
sired, and by whom you will be ac- 
companied. We must also have a defi- 
nite date of arrival, as well as probable 
departure. 

Sleeping accommodations (all air- 
conditioned) are still available as fol- 
lows: Allison, Aztec Motel, Bal Har- 
bour, Beau Rivage, Bel Aire, Biltmore 
Terrace, Blue Horizon, Carillon, Casa- 
blanca, Chateau Motel, Deauville, Del- 
monico, Dunes Motel, Eden Roc, Flor- 
ida Shores, Fontainebleau, Golden Gate 
Hotel & Motel, Ivanhoe, Kenilworth, 
Last Frontier Motel, Lombardy, Mala- 
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Executive and from the left. In 1958 
it rallied to the defense of the Court 
from attacks from the Legislative 
Branch and from the right. In both 
instances the decisions which had 
brought on the controversies were in 
highly controversial areas. There was 
no unanimity of opinion within the 
profession as to the correctness of these 
decisions. Be it said to the credit of 
the Bar that it was not on that basis 
that the position of the Bar was deter- 
mined. Rather, it was on the basis of 
our knowledge of the delicate balance 
which must be maintained in the sepa- 
ration of powers of the three branches 
of our Government and upon our 
realization that only through the exist- 
ence of an independent judiciary can 
individual freedom in this county be 
preserved and liberty under law be a 
reality. | have no hesitation in predict- 
ing that whenever that issue is present- 
ed the Bar will be found, as it is found 
today, in the foremost ranks of the sup- 
porters of the Supreme Court of the 
United States as a vital institution of 
our Government. 


luka, Martinique, Monte Carlo, Safari 
Motel, Shamrock Isle (formerly Colon- 
nade), Singapore, and Thunderbird 
Motel. Location and rates (European 
Plan) appeared at page 50 of the Jan- 
uary JOURNAL. Reservations will be 
confirmed as promptly as possible. 

Members who prefer to make their 
own reservations in hotels other than 
those above listed may pay the registra- 
tion fee in advance, thereby entitling 
them to receive all announcements con- 
cerning the activities of the Annual 
Meeting. The names of such registrants 
will appear in the Advance Registration 
List, which goes to press July 31, 1959, 
and which is available for distribution 
when Headquarters opens Friday morn- 
ing, August 21, 1959, in the Ameri- 
cana Hotel. 
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A New, Authoritative History 


The Supreme Court: 


by Tom C. Clark * Associate Justice of the Supreme Court of the United States 


Mr. Justice Clark here describes the plans for a new, authoritative 
history of the Supreme Court, to be written by a group of legal scholars 
financed by the bequest of Mr. Justice Holmes, who left the bulk of his 
estate to the United States. Justice Clark asks members of the Bar for help 
in this important task of chronicling the history of the Court. 





The first section of the Third Article 
of our Federal Constitution creates the 
federal judicial establishment. The first 
sentence of that Section, in simple lan- 
guage, says, “The judicial power of the 
United States shall be vested in one 
Supreme Court and in such inferior 
courts as the Congress may from time 
to time ordain and establish.” It is 
now almost a century and three quar- 
ters since the happening of that event. 
Still, in that long period, only ninety- 
two persons have sat upon the Supreme 
Court of the United States. Fourteen 
of them were Chief Justices of the 
United States. One, Chief Justice John 
Rutledge, sat only four months and 
three days, having failed of confirma- 
tion by the Senate. He was the second 
Chief Justice. In contrast, an Associ- 
ate Justice, the thirty-fourth in United 
States history, served for thirty-four 
years, eight months, and twenty days. 
He was Stephen Johnson Field, of 
California. John Marshall, the “Mighty 
Chief”—the fourth Chief Justice to sit 
on the Court—and by whose hand the 
Constitution was molded into its en- 
during form, sat continuously for 
thirty-four years, five months, and six 
days, almost equaling the unparalleled 
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record of Justice Field. 

It is interesting to note that Marshall 
and his successor, Chief Justice Taney, 
served a total of sixty-three years— 
from 1801 to 1864—a period of service 
covering 3714 per cent of the entire 
Court’s history. Strangely enough the 
third member of the Court, by longev- 
ity, was a namesake of the Mighty 
Chief. He was the thirty-eighth Asso- 
ciate Justice of the Court, John Mar- 
shall Harlan, who served thirty-three 
years, ten months, and eleven days, 
just a bare six months shorter than his 
patriarch. His grandson, John Marshall 
Harlan now sits here as the seventy- 
ninth Associate Justice. Oliver Wendell 
Holmes was the fifty-first Associate 
Justice and his service extended over 
a period of twenty-nine years, one 
month and four days. During the 169 
years of the Court’s existence the opin- 
ions of its members have filled 357 
volumes of official reports, covering 
practically every phase of the law. 
That each of these opinions is a page 
in the history of the American Repub- 
lic is but to recognize the important 
position of the Court in our system of 
government. 

It was Horace Binney who declared 


that the Supreme Court “is the august 
representative of the wisdom and jus- 
tice and conscience of the whole people. 
It is the peaceful and venerable arbi- 
trator between the citizens in all ques- 
tions touching the extent and sway of 
constitutional power. It is the great 
moral substitute for force in contro- 
versies between the people, the states, 
and the Union.” James Bryce called 
the Court “the living voice of the Con- 
stitution”. And de Tocqueville declared 
that “a more imposing judicial power 
was never constituted by any people”. 
The great advocate Daniel Webster. 
who often appeared as counsel before 
the Court, held “that the maintenance 
of the judicial power is essential and 
indispensable to the very being of this 
government. The Constitution, without 
it, would be no Constitution; the 
government, no government.” 
“Considering the judicial system as 
the chief pillar upon which our na- 
tional government must rest”, as did 
our first President, George Washing- 
ton, it is indeed strange that so few his- 
tories have been written about the Su- 
preme Court of the United States, and 
none, so far as I have been able to find, 
of a comprehensive nature about the 
trial and intermediate appellate tribu- 
nals making up our federal judiciary. 
As for the Supreme Court, there have 
been but two comprehensive works, the 
most monumental being that of Charles 
Warren, The Supreme Court in United 
States History. This work, however, 
only brings the Court down through 














Th 


Co 
cer 
18! 
Co 
gre 
ing 


Co 


Ei 
Fe 


the 
Se 
sor 
pe 
br 
wa 
the 
els 


Cc 


Si 


po 






gust 
jus- 
yple. 
irbi- 
jues- 
y of 
reat 
itro- 
ates, 
lled 
Son- 
ared 
ywer 
le”. 
ster, 
fore 
ance 
and 
this 
hout 

the 


n as 
na- 
did 
ing- 
his- 
Su- 
and 
ind, 
the 
ibu- 
ary. 
lave 

the 
irles 
ited 
ver, 


ugh 














the first two decades of the twentieth 


century. 

A chronological treatment of the 
Court, illustrative of the different 
phases of our national growth, is that 
of Hampton L. Carson, The Supreme 
Court of the United States: Its History. 
This volume was prepared under the 
direction of the Judiciary Centennial 
Committee in commemoration of the 
centennial celebration of February 4, 
1890. It displays each epoch of the 
Court in contrast and includes bio- 
graphical sketches of the Justices dur- 
ing the first one hundred years of the 
Court’s existence. 


Eighty Justices... 
Forgotten Men 

A third interesting little volume is 
that of Tom W. Campbell entitled Four 
Score Forgotten Men. It was written 
soon after I became the eighty-sixth 
person ever to sit on the Court. My 
brother, Sherman Minton, now retired, 
was the eighty-seventh. The burden of 
the book is that all but seven of the 
eighty-seven men ever serving on the 
Court are not remembered. Its lesson 
is that the best way to satisfy the pas- 
sion for anonymity is to secure an ap- 
pointment to the Supreme Court of the 
United States. 

Mr. Justice Holmes died on March 
6, 1935, at the ripe old age of 93 years. 
His long experience on the Court had 
ended three years before. In his opin- 
ions he exhibited a rare understanding 
of the practical operation of the Court 
in our governmental structure. It was 
typical of one of his nature to leave 
the bulk of his estate to his Govern- 
ment. The will was dated November 3, 
1931, and was admitted to probate 
three days after his death. After a 
series of paragraphs dealing with spe- 
cial bequests this article appears: 


All of the rest, residue and remain- 
der of my property of whatsoever 
nature, wheresoever situate, of which 
I may die seized and possessed or in 
which I may have an interest at the 
time of my death, I give, devise and 
bequeath to the United States of 
America, 


Forty-seven days later, President 
Franklin D, Roosevelt sent a message 
to the Congress. In it the President 


pays tribute to Justice Holmes as one 
who devoted his life to the service of 
his country and suggested that his gift 
be used for some purpose worthy of the 
great man who bequeathed it. In point- 
ing out that Mr. Justice Holmes em- 
bodied the tradition of “faith in the 
creative possibilities of the law” the 
President recommended that the be- 
quest be set aside in a special fund and 
“at a later date be devoted to purposes 
which will effectively promote the con- 
tributions which law can make to the 
national welfare”. Accurately forecast- 
ing a later development in the history 
of the bequest, the President concludes 
that “a select committee of the Con- 
gress, acting in collaboration with a 
committee of the Supreme Court of the 
United States, will doubtless evolve the 
wisest uses to which the noble bequest 


should be put”. 


Three years later, Public Resolution 
124 of the 75th Congress, created a 
committee, which President Roosevelt 
recommended in his message. Section 
3 provided for nine members, three 
from the House of Representatives 
selected by the Speaker, three from the 
Senate appointed by the Vice Presi- 
dent, and three to serve under appoint- 
ment of the Chief Justice of the United 
States. The group was denominated 
“the Oliver Wendell Holmes Devise 
Committee”. Two years later it made a 
report to Congress, noting that numer- 
ous proposals had been submitted to 
the Committee. These included the ac- 
quiring and maintaining of a collection 
of legal literature in the Law Depart- 
ment of the Library of Congress; the 
establishment as a permanent memorial 
of the residence of Mr. Justice Holmes; 
the third, a preparation of a volume or 
volumes of Mr. Justice Holmes’ writ- 
ings; the fourth was the establishment 
of a small, open space or park in the 
city of Washington to be dedicated as 
a memorial. The Committee tentatively 
agreed on the adoption of the third and 
fourth proposals, which included the 
publication of the memorial volumes 
and the establishment of a park or gar- 
den to be known as the Oliver Wendell 
Holmes Garden. 


The Congress approved this recom- 
mendation in 1940; however, the Com- 
mittee, on account of the Second World 
War, was inactive from 1941 to 1955, 
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although a few meetings were held and 
individual members explored inform- 
ally various proposals and plans for 
the use of the Holmes’ bequest. 

In 1955 the Committee met under 
the chairmanship of Chief Justice Earl 
Warren and its recommendations were 
embodied in a Senate Bill introduced 
by Senator Saltonstall, of Massachu- 
setts, acting for himself and Senators 
Bricker, of Ohio, and Douglas, of Illi- 
nois. This bill is the first official men- 
tion of the augmenting of the original 
bequest by appropriation of the Con- 
gress, as well as of the inclusion in the 
volume or volumes of Mr. Justice 
Holmes’ writing of the history of the 
Supreme Court and of the series of 
lectures which are to be sponsored by 
the Committee. 

Because the original bequest had lain 
dormant in the Treasury for twenty 
years, the report accompanying the 
Senate Bill recommended that the be- 
quest be augmented by an appropria- 
tion equal in amount to that which the 
bequest would have earned in interest, 
had it been invested in government 
bonds during the period. 

In short, the act of the Congress di- 
rects the Committee to supervise the 
preparation of a comprehensive history 
of the Supreme Court. To achieve its 
purposes the permanent Committee is 
authorized to accept and administer 
gifts to the fund, to employ such per- 
sons as are necessary to carry out its 
function, and to co-operate with learned 
societies and institutions of learning, as 
well as federal agencies in the prepara- 
tion of the work. 


The original bequest of the Justice 
amounted to slightly more than $263,- 
000. A score of years later the aug- 
mented fund had a capital value of 
$421,517. Interest at the rate of 314 
per cent per annum is paid on balances 
in the fund, which had, as of July 1, 
1956, when the Permanent Committee 
began the history project, a capital 
value of approximately $435,000. 

The Librarian of Congress is desig- 
nated by the Act of Congress to act as 
Chairman ex officio of the permanent 
Committee. The appointive members of 
the Committee number four and serve 
eight-year terms. 

The Committee has selected seven 
university professors to write the his- 
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tory of the Court. The Editor-in-Chief 
is Paul A. Freund of the Harvard Law 
School, who will be the eighth author of 
the multi-volume work. The other ap- 
pointees include Alexander M. Bickel, 


Professor of Yale Law 
School; Charles Fairman, Professor of 
Law at Harvard University; Julius 
Goebel, Jr., of Law at 
Columbia University; Gerald Gunther, 
Associate Professor of Law at Colum- 
bia University; George L. Haskins, 
Professor of Law at the University of 
Pennsylvania; Phil C. Neal, Professor 
of Law at Stanford University; and 
Carl B. Swisher, Professor of Political 
Science at Johns Hopkins University. 


Associate 


Professor 


A Chronological Approach... 
Eight Eras of the Court 

The present outline of the work calls 
for a chronological approach, the his- 
tory to be divided into the following 
eras: “Antecedents and Beginnings— 
1787 to 1801” has been assigned to 
Professor Goebel. “The Taney Period, 
1836-1864” is to be under Professor 
Swisher. Professor Fairman is hand- 
ling “Reconstruction and Reunion, 
1864—1888,” while Professor Neal has 
been assigned “National Expansion 
and Economic Growth, 1888-1910”. 
The work of Professor Bickel will in- 
clude “Responsible Government and 
the Judiciary, 1910-1930”. The Editor- 
in-Chief, Professor Freund, has been 
selected to edit the period designated 
“Depression, New Deal, and the Court 
in Crisis, 1930-1941”. The importance 
of the Marshall period, 1801-1835, is 
indicated by the fact that two profes- 
sors have been selected to undertake 
that portion of the Court’s history. 
George Lee Haskins, of the University 
of Pennsylvania, will do the period 
from 1801-1815, while Gerald Gunther, 
of Columbia University, will compile 
the years 1815-1835. The writing as- 
signments are to be projected into eight 
volumes, the tentative titles of each be- 
ing as above stated. 

A comprehensive, authoritative and 
interpretative history is contemplated. 
Chairman L. Quincy Mumford, the Li- 
brarian of Congress, states that the his- 
tory will portray the Supreme Court 
as a living institution, tracing its de- 
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velopment and showing the interactions 
between the Court and its cultural en- 
vironment over the more than a cen- 
tury and a half of its history. The com- 
position of the work will be tested 
against primary source materials and 
the history will be an entirely original 
treatment of the subject. It is contem- 
plated that the authors may be given 
leaves of absence by their respective 
institutions for one or more semesters, 
and the Rockefeller Foundation has re- 
cently made a grant of $37,500 to the 
Permanent Committee to be used to 
provide grants in lieu of salaries to 
authors on leave of absence to devote 
full time to research and writing on 
the history. 


The accuracy and completeness of 
the work depends to a large extent 
upon the availability to the authors of 
records, manuscripts, letters, and pa- 
pers, newspapers, photographs and 
other documents, either in the hands 
of institutions, government agencies, 
or individuals. While of course gov- 
ernment agencies are required under 
the act to make available any materials 
in their files, and the Committee in this 
regard has had complete co-operation, 
still some of the most interesting and 
enlightening items are in the hands 
of friends and acquaintances of the 
Justices. Many of the descendants of 
these friends and acquaintances have 
most interesting and valuable informa- 
tion which should be furnished to the 
Committee. For example, only in the 
last few days I have obtained some in- 
teresting anecdotes and sidelights on 
the life of Mr. justice Holmes from Mr. 
Frank Buck, who is currently working 
at the Court and whose father, Charles 
Buck, had to his record over 32 years 
of service to the Justice, having served 
as his messenger during all his years on 
the Court. 

It would be most helpful to the Com- 
mittee, as well as to the success of this 
great undertaking, if any person hav- 
ing knowledge of any information or 
document would furnish the same to 
the Chairman of the Committee, Mr. 
Mumford, who is the Librarian of 
Congress in Washington, D. C. In this 
way the work can have the spark that 
is necessary to make it a most interest- 
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ing, authoritative, and worthy history 
of this our highest Court, its member- 
ship and its Bar. In this connection, 
while I of course have no association 
whatever with the Committee, I have 
noted in both Mr. Warren’s and Mr. 
Carson’s works that they weave in and 
out of their narrative interesting refer- 
ences that reveal the great influence of 
the Bar upon the activity of the Court. 
As I see it, no history of the Court 
would be complete if it failed to in- 
clude such touches. The character of 
the work of the Supreme Court is, to a 
large extent, a reflection of the char- 
acter of the advocacy of those lawyers 
who have appeared there. 


With this in view, I call upon all law- 
yers to furnish the Committee any in- 
formation or documents they may have 
pertaining to arguments in cases of na- 
tional importance that have been de- 
cided by the Court. In this way the 
lawyers, as well as the public, can 
render a great service to the Committee 
in the performance of its commission 
from the Congress of the United States. 
While the Administrative Editor of the 
Committee has made numerous in- 
quiries and searches to locate and make 
available known items in the hands of 
the public, it is thought that thousands 
of relevant peripheral materials still re- 
main unheard of and can only become 
available through the volunteer efforts 
of the profession and the public. 


In conclusion, let me quote the re- 
port of the Committee for the fiscal 
year ending June 30, 1958: 


The progress on the history is 
deemed satisfactory, a contract to pub- 
lish it has been executed ... Prelimi- 
nary studies are under way for the 
establishment of the Oliver Wendell 
Holmes Lecture Series. 


I know that the lawyers of the nation 
will heed the call of the Committee and 
render it their wholehearted assistance 
in gathering up materials and data for 
the compilation of this most needed 
history. May the public, too, join in the 
accomplishment of this monumental 
task by forwarding to the Chairman of 
the Committee any information that 
they may have and believe would be 
relevant to the work. 
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Federal ‘Tax Liens: 


Proposed Revision of the Law 


by William T. Plumb, Jr. ¢ of the District of Columbia Bar 


Decisions of the United States Supreme Court extending the scope and 
priority of the federal tax lien create a serious threat to the security of 
many business transactions. Four Sections of the Association and many 
other organizations of business and the Bar have urged legislative relief. 
After a year of concentrated study, a special Committee on Federal Liens 
has reported, and the House of Delegates has approved its comprehensive 


legislative recommendations, the highlights of which are set out in this 


article. 





The amount of the tax “shall be a 
lien in favor of the United States upon 
all property and rights to property, 
whether real or personal, belonging to 
In those sweeping 
words, the law provides the Federal 
Government with a powerful weapon 


such person”.! 


for tax collection, one which strikes 
not only at the delinquent taxpayer but 
at those who have done business with 
him, such as his debtors and his secured 
creditors, even before he is in tax 
trouble. The lien arises automatically 
upon non-payment and relates back to 
the time of assessment of the tax.? As 
against mortgagees, pledgees, purchas- 
ers and judgment creditors, the lien is 
not valid until notice thereof is filed.* 
But. against all others, even though 
they extend credit in reliance upon the 
taxpayer’s apparent title and even 
though they add value to his property, 
the lien is good without need for any 
pubtic notice at all. 

The problem goes beyond the mere 
secrecy of the lien, however. Under 
dec'sions of the United States Supreme 
Court, many lienors may find them- 
sel\es displaced, not merely by a pre- 


existing secret tax lien, but by one 
which arises after they have already 
obtained liens which are valid against 
everyone else. In one case, involving 
a mechanic’s lien, the work had been 
completed, the mechanic’s lien had 
been duly filed and suit had been 
started to foreclose it, all before the 
federal tax lien even arose by assess- 
ment. Yet the Supreme Court, without 
even an opinion explaining its reasons, 
preferred the tax lien.t Apparently the 
rationale of the Court is that the build- 
ing, although created by the mechanics 
and materialmen, was property “be- 
longing to” the taxpayer, within the 
meaning of the tax lien law; and that 
the mechanic’s lien was not a “choate” 
right in that property but only an 
opportunity to obtain a property right 
by completing enforcement action. It 





seems, therefore, that no private lien 
can be deemed an interest in property 
until it has been reduced to judgment, 
and possibly not until the judgment 
has been enforced by seizure and sale. 


Even contractual security has been 
subjected to the test of that rigid 
standard of “choateness”, despite the 
special protection which the statute 
accords mortgagees and pledgees. In 
another per curiam decision, the Su- 
preme Court cast grave doubt on the 
effectiveness, as against intervening 
federal tax liens, of all security given 
for contingent obligations or for future 
financing, whether optional or obliga- 
tory.° A surety who had taken security 
to indemnify it against loss on a bonded 
construction contract was held to have 
only an “inchoate” interest in the se- 
curity, as against a federal tax lien 
arising before loss was actually in- 
curred on the contract although after 
the surety was already firmly bound to 
incur any loss there might be. 


Under other decisions of the Supreme 
Court and other courts, equally drastic 
treatment was suffered by attorneys’ 
liens,® landlords’ liens,’ statutory ven- 
dors’ liens,s warehousemen’s liens,® 





1. Internal Revenue Code (hereafter I.R.C.) 
§6321. A comprehensive 150 page discussion of 
present law is found in Plumb, Federal Tax 
Collection and Lien Problems, 13 Tax L. Rev. 
247 and 459 (1958). 

2. I.R.C. §6322. 

3. I.R.C. §6323. 

4. United States v. White Bear Brewing Co., 
350 U. S. 1010 (1956), reversing 227 F. 2d 359 
(7th Cir. 1955). 

5. United States v. R. F. Ball Construction 
Co., 355 U. S. 587 (1958), reversing 239 F. 2d 
384 (5th Cir. 1956), which affirmed 140 F. Supp. 


60 (D.C. Tex. 1956). 

6. United States v. Goldstein, 256 F. 2d 581 
(2d Cir. 1958), affirming United States v. Pay- 
O-Matic Corp., 162 F. Sup. 154 (D.C. N.Y. 1957), 
cert. denied, 358 U. S. 850 (1958). Cf. Contra: 
United States v. Coblentz, — N.Y. 2d —, — N.C. 
2d —, (March 5, 1959). 
ciate aaa States v. Scovil, 348 U. S. 218 

8. United States v. Morrison, 247 F. 2d 285 
(5th Cir. 1957). 

9. a v. Eastern Tractor Co., 154 F. Supp. 
393 (D.C. N.Y. 1957). 
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attachment and garnishment liens, 
the interest of a contract purchaser,!1 
and others. 


Those decisions aroused four Sec- 
tions of the American Bar Association!” 
to the need for legislative relief. A 
year ago, pursuant to resolution of the 
House of Delegates, President Rhyne 
appointed a special Committee on 
Federal Liens, under the chairmanship 
of Laurens Williams, of Washington, 
D. C., to bring together the various 
Sections and present a legislative pro- 
posal behind which the Bar might 


unite. 


One suggested approach considered 
by the Committee was simply to pro- 
vide that the United States should take 
its place along with all other lien 
creditors, as state law might provide. 
Whatever the merits of that proposal 
might be, from the standpoint of sim- 
plicity, it would almost certainly be 
strongly opposed in Congress, which 
is not likely to abdicate to the states 
the control of federal tax priorities. 
Liens of many varieties have been cre- 
ated by different states in favor of 
those with enough political pressure to 
get them enacted. Significantly, the 
states themselves usually prefer their 
own tax claims over such private liens. 
A Congress confronted with a $77 
billion budget and a debt approaching 
$300 billion is not likely to listen sym- 
pathetically to a proposal that every 
private creditor whom a state prefers 
over subsequent private creditors shall 
also prevail over a federal tax lien, 
whether or not he shows a superior 
equity. 

The Committee’s conclusion, there- 
fore, was that the policy decisions con- 
cerning federal tax priorities are prop- 
erly the province of Congress and not 
of the states. The Congress should de- 
termine where inequities exist and 
should provide nationally uniform 
selective rules which protect the legiti- 
mate interests of those who add value 
to the taxpayer’s property or who rely 
upon the security of his property, while 
at the same time making reasonable 
accommodations to the equities of the 
Government and the necessities of tax 
administration. This conclusion has re- 
sulted in a longer and more complicated 
draft, but it is one which the Commit- 
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tee believes is fairest to all concerned 
and has the best chance of enactment. 

The proposal cannot fairly be char- 
acterized as establishing a federal sys- 
tem of property laws. Basic to the 
proposed rules is that a person must 
have a right or priority under state 
law. The proposed legislation then 
would prescribe to what extent his 
right would be recognized as against a 
federal tax lien, just as state laws now 
prescribe the preferences between their 
own taxes and other property rights 
and liens. 


The proposal was submitted to the 
House of Delegates and approved on 
February 23, 1959. It is the purpose 
of this article to explain briefly some 
of the highlights of the draft legisla- 


tion. 


Effect on Mortgages and Other 
Contractual Security 

The proposed legislation would over- 
turn the artificial concept that security 
for an obligatory or necessary future 
advance, or indemnity against a con- 
tingent obligation, is an “inchoate” 
interest in the collateral.!* The priority 
of a person obligated to make advances 
or incur losses upon the happening of 
an event beyond his control would 
date from the making of the commit- 
ment, and he would be safe from 
federal tax liens filed between then and 
the actual advance or loss.!4 Many 
commitments for loans to finance con- 
struction, crops, contracts and other 
projects have such “escape clauses” 
that they may not be truly obligatory, 
yet there may be a practical necessity 
for the lender to complete the contem- 
plated loan or suffer a loss on the un- 
finished work. The proposal would per- 
mit additional loans to be made to 
complete the project, with the priority 
provided by state law, notwithstanding 
knowledge of an intervening federal 
tax lien.!° A mortgagee’s lien for ex- 
penses of collection and of preserving 
the property would also be protected 
against intervening tax liens.1® 

In those respects, the proposal fol- 
lows state law. In the case of truly 
optional financing, however, reasonable 
conditions would be imposed upon state 
rules of priority. Under many state 
laws, the filing of a notice of intended 


commercial financing!™ or the record- 
ing of an open-end real estate mortgage 
entitles the lender to make further 
voluntary loans without repeatedly 
searching for intervening liens and 
mortgages. The subsequent private 
lienor must give the earlier one express 
notice if he wants to prevent further 
voluntary advances having priority over 
his lien. That rule is reasonable enough 
as between private lenders, since the 
later lender would normally search the 
record and discover the arrangement. 
But the federal tax collector does not. 
and as a practical matter cannot, search 
title whenever he files a tax lien. So. 
if the state law rule applied, he would 
be unable to prevent conversion of the 
taxpayer's property into spendable, 
concealable cash, even after a tax lien 
is filed. 

Therefore, the Committee proposed 
a provision which accommodates to the 
needs of both parties, enabling the 
lender to relieve himself of the burdens 
of frequent searches for tax liens, con- 
ditioned upon his notifying the District 
Director of the arrangement.'* Thus, 
the Director would have the informa- 
tion in his own files and would not 
have to search in county and state 
offices. If such a notice is given to the 
Director, the lender would be protected 
(for a year thereafter) in making fur- 
ther optional advances, unless he has 
been notified expressly by the Director 
(or otherwise learns) that a federal 
tax lien has been filed. Use of this pro- 
cedure by lenders would not be manda- 
tory. Any lender willing to assume the 
burden of repeated searches for federal 
tax liens (a burden he has under pres- 
ent law)!® could refrain from using 
the procedure if he found it disadvan- 
tageous to let the Director know of the 
arrangement. 

A related problem involves security 
covering after-acquired property. While 
present law is unsettled, it is probable 





10. United States v. Acri, 348 U.S. 211 (1955); 
vue States v. Liverpool & London Ins. Co., 

348 U.S. 215 (1955). 

11. Leipert v. R. r, spams & Co., 161 F. 
app. 355 (D.C. N. Y. 1957). 

The Sections of } <tr Banking and 

me. X.... Law; Insurance, Negligence and Com- 
ensation Law; Real Property, Probate and 
rust Law; and og en 

13. Supra at no 

14. Proposed I. RC '§6323 (a) (2) (A) and (B)- 

15. Proposed I.R.C. §6323(a) (2) (D). 

16. Proposed I.R.C. §6323(g). 

17. E.g., Uniform Commercial Code art. 9; 
Uniform Trust Receipts Act §13. 

18. Proposed I.R.C. er ky (2) (E). 

19. Rev. Bul. 56-41, 1956-1 Cum. Butt. 562. 
See supra at note 5. 
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that a security which attaches to an 
uncertain or shifting mass of property 
would be deemed “inchoate” as against 
a later federal tax lien?° (which itself 
attaches automatically to after-acquired 
property ) .”1 The proposal would recog- 
nize the lender’s priority in after- 
acquired property (subject to state law 
requirements) if the production or 
acquisition of such property is financed 
by means of the loan; if the new prop- 
erty is substituted for other property 
subject to the security (e.g., loans on 
inventory and receivables, or equip- 
or if the new property 
physically becomes a part of the prop- 


ment trusts) ; 


erty subject to the security. But in the 
case of a blanket mortgage covering 
after-acquired property, the security 
would be “frozen” as of the date of 
filing of a federal tax lien, and the 
lender could not obtain a priority in 
additional property which was neither 
financed by him nor attached to or sub- 
stituted for property already subject 


to his mortgage.?? 


“Circular Priority” 
Can Be Eliminated 

The proposal would eliminate an- 
other inequity to mortgagees, who now 
“squeezed” by the competing 
priorities of federal taxes and local 
real property taxes. Under most state 
laws, real property taxes rank ahead 
of pre-existing liens and mortgages. 
But real property taxes assessed after 
a federal tax is assessed are subordinate 
to the federal tax lien.2* Thus there 
arises a “circular priority”, in which 
an earlier mortgage outranks the fed- 
eral tax which outranks the later prop- 
erty tax which outranks the mortgage. 
The Supreme Court’s solution to the 
dilemma is to set aside an amount of 
proceeds equal to the prior mortgage 
and satisfy the federal tax from the 
balance, if any; then the property tax, 
under its state law priority, is satisfied 
from the amount set aside for the 
mortgage, leaving the mortgagee “in 
the middle”.24 The Committee pro- 
poses that Congress consent to the 
Priority of subsequent real property 
taxes over federal tax liens.25 Thus, 
both the property tax and the mortgage 
would be fully satisfied before the 


federal tax lien, and the circuity is 
eliminated. 


may be 


The draft legislation would also 
make procedural reforms of interest to 
mortgagees. Present law permits join- 
ing the United States as a defendant 
in a mortgage foreclosure suit if the 
United States holds a mortgage or 
other lien.2® But such a federal lien 
must be described in the complaint,?* 
so it is not permissible to join the 
United States merely on the chance 
that it may have an unfiled lien or may 
acquire a lien while the proceeding is 
pending. Yet, if such a federal lien 
exists, or arises before final divestment 
property, such lien, al- 
though junior to the mortgage being 


of the debtor’s 


foreclosed, will remain as a cloud on 
the title and might later be enforced 
against the equity behind the amount 
of the mortgage, including any appreci- 
ation in value.** Thus it may be neces- 
sary to bring a new action to clear the 
title. Any private lienor, acquiring his 
lien in similar circumstances, would be 
bound by the pending proceeding, un- 
der the doctrine of lis pendens; and it 
is proposed to make the United States 
subject to the same rule, conditioned 
upon the plaintiff's giving the United 
States express notice of the action in 
time to enable it to intervene if it has 
a lien.?° 


One-Year Right 
of Exemption 

In line with previous Association 
action (in 1956), the proposal would 
also eliminate the one-year right of 
redemption from a foreclosure sale, to 
which present law entitles the United 
States;*° and it would also enable the 
discharge of a junior federal lien by 
a non-judicial sale, under a power of 
sale or the like, conditioned upon 
giving advance notice of the sale to the 
United States so that it may protect its 
interests.*! The requirement of ad- 
vance notice would not be imposed, 
however, if the collateral is sold on an 
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established commodities or securities 
market (including an over-the-counter 
market), where delay could be harmful 
to all parties and the circumstances of 
the sale provide safeguards. With that 
exception, however, it would be pro- 
vided that a federal lien cannot be dis- 
charged, either judicially or non- 
judicially, without joining the United 
States or giving it the prescribed no- 
tice, even where state law permits 
junior lienors to be cut off without 
notice.* 


Other Priorities Provisions 

In line with a previous Association 
recommendation (in 1957), the draft 
legislation would afford protection to 
mechanic lienors, who now may lose 
the product of their labor and materials 
and the security on which they relied 
if a federal tax lien intervenes at any 
time before they get judgment.** It 
is proposed that a mechanic’s lien on 
realty take priority over federal tax 
liens filed after the date as of which 
the mechanic has priority over third 
parties under state law (which, in many 
states, is the commencement of the 
work) .°4 Thus the contractor can check 
for federal tax liens at that time and 





20. United States v. Phillips, 198 F. 2d 634 
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Federal Tax Liens 


then proceed with the improvement of 
the property, confident that the value 
he adds will not be appropriated to pay 
the owner’s taxes. The proposal does 
not, however, go so far as to recognize, 
against the federal tax lien, those state 
laws which favor the mechanic lienor 
(to the extent of the added value) over 
pre-existing liens and encumbrances. 

When the federal tax lien is against 
the contractor rather than the owner, 
and the mechanic’s lien or claim is 
against the contract proceeds, a fund 
which was created by the labor and 
materials of the subcontractors and 
laborers, the proposal would give ab- 
solute priority to the mechanic lienor 
(or to the surety who satisfies his 
claim) .°° The mere fact that there may 
have been federal tax liens outstanding 
against the contractor when the work 
commenced gives the United States no 
equitable claim to the contract pro- 
ceeds until those who created the fund 
have been paid. 

As against both the realty and the 
contract proceeds, however, the pro- 
posal would subordinate the mechanic 
lienor or surety to claims of the Gov- 
ernment for taxes withheld from wages 
on the very job.°® Those are truly part 
of the labor cost of the project; and if 
the contractor had done his duty they 
would have been paid or set aside in 
trust and would be unavailable to pay 
mechanic lienors. 

Liens for work done on personal 
property and for its storage and car- 
riage would be protected even against 
previously filed federal tax liens.*7 It 
was felt that, whereas a mechanic lienor 
might reasonably be required to check 
for federal tax liens before investing 
labor or materials on realty, it was not 
reasonable to expect that of a garage- 
man, warehouseman, carrier, or the 
like. 

Until very recently, an attorney’s 
lien on a cause of action enjoyed spe- 
cial favor, even against pre-existing 
federal tax liens. Practical tax adminis- 
trators knew that, unless they were 
themselves prepared to assume the bur- 
den of litigating the taxpayer’s causes 
of action, there would be no recovery 
to be applied on his tax liability if he 
could not employ and compensate 
counsel. But, under the pressure of the 
“inchoateness” doctrine, the courts 
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have recently subordinated attorneys’ 
liens even to federal tax liens arising 
after the retainer.** The draft legisla- 
tion would give the attorney priority in 
the fund he creates, even against pre- 
existing federal tax liens, if he has a 
lien under state law.*? 

The proposal would also recognize 
the priority of statutory liens of hos- 
pitals, doctors, dentists and nurses 
upon causes of action for personal 
injury or death, regardless of when the 
respective liens arise.?° 

The protection which “purchasers” 
now enjoy against unfiled federal tax 
liens would be extended to contract 
purchasers, who have not taken title.4! 
Under present law, one federal district 
court has held that persons purchasing 
houses under installment contracts, 
who were in possession but had not 
taken title when the federal tax lien 
arose and was filed, were not “pur- 
chasers”. They not only lost their 
homes, but their vendees’ liens for the 
recovery of payments made (the title 
having failed) were held to be “in- 
choate” and subordinate to the federal 
lien.4? 

Since optionees, even if they pay 
only a nominal amount for the option, 
may make commitments in reliance on 
the optionor’s apparent title (e.g., 
when they are assembling a block of 
land for a project, or are improving 
property held under a lease with option 
to purchase), optionees too are pro- 
posed to be protected against secret 
federal liens. The proposal would also 
protect lessees, who may have valuable 
rights in their leasehold, against fed- 
eral tax liens filed against the landlord 
after the lease is entered.4* The federal 
lien, of course, would attach to pay- 
ments due from the purchaser or lessee, 
which would be subject to levy. 

When merchandise is purchased from 
a dealer, the customer is, at least the- 
oretically, in jeopardy of federal tax 
liens that may have been filed against 
the dealer, the wholesaler or the manu- 
facturer.44 While that may seem far- 
fetched, there have been complaints 
that tax collection officers have traced 
used cars from their former owners, 
through dealers, to purchasers, and 
have seized the automobiles for the 
former owners’ taxes. The proposal 
would protect customers buying mer- 





chandise in good faith in the ordinary 
course of the seller’s business.45 

Where the tax delinquent is the 
buyer, the seller’s security is proposed 
to be protected, whether he relies on 
a purchase money mortgage or a stat- 
utory or equitable vendor’s lien.4& 

A landlord’s lien under present law 
is subordinate to a federal tax lien 
arising at any time before the landlord 
obtains judgment or distrains on the 
tenant’s property (and even after dis- 
traint if the tenant can still recover the 
property by giving bond).4* Since a 
landlord’s lien is a form of security for 
future extensions of credit, on which 
the draft legislation would impose rea- 
sonable restrictions,45 the proposal 
would limit its priority to rent accru- 
ing before the federal tax lien was filed 
and for three months thereafter.4? A 
landlord who let the rent go delinquent 
for a longer period could protect him- 
self by checking for federal tax liens at 
three-month intervals. In the case of 
farm leases, the protected period would 
be one year. A “chattel mortgage 
clause” in a lease would be subject to 
like restrictions, but a deposit, under 
the landlord’s control, would not. 

State and local taxes (other than 
real property taxes) are frequently 
made general liens on all the taxpay- 
er’s property, just as is the federal tax 
lien. But, whereas the federal lien is 
regarded as “choate”, the state and 
local tax liens are usually held to be 
“inchoate” until enforced.5° The pro- 
posal would apply a “single standard”, 
dating the priority of such state and 
local taxes, like that of the federal tax 
itself, from the time they are assessed 
and become liens.5! Filing would not 

(Continued on page 397) 
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“Leader of the Few’: 


A Royal Air Force Background of Law Day 


by Frank W. Grinnell * of the Massachusetts Bar (Boston ) 


War does not create law, but it sometimes makes law possible or protects 


its continuity. It is for this reason that a remarkable book about a 
practically “unknown soldier” (unknown in this country)—what he did 
and what he is—is called to the attention of the American Bench and Bar 
for reflection as part of the background of Law Day. The book (published 
in 1957) is Leader of the Few by Basil Collier. Jarrolds Publishers 
(London) Ltd., 178-202 Great Portland St., London W 1, 25s (net). 





This is the authorized biography of 
an almost “unknown soldier”—the Eng- 
lish “Billy Mitchell”—Lord Dowding, 
the Air Chief Marshal, who had the 
character, the vision, the “imagineer- 
ing” ability and personal force, with 
the assistance of Lord Beaverbrook and 
a few others, to prepare for and stop 
the land invasion of England by keep- 
ing control of the air and winning the 
Battle of Britain. While it is not a law 
book, it is the story of the protection 
not only of England, but of the civil- 
ized world and its “liberty under law” 
in the early stages of the Second World 
War, before and after Dunkirk and, for 
that reason, seems directly pertinent 
to the celebration of “Law Day”. 


Why? The explanation may be out- 
lined |,est by passages from the author’s 
opening pages and extracts from the 
“Preface” by Lord Dowding himself. 
The hook is written by a military his- 
torian —author of the official history 
of The Defense of the United Kingdom, 
publi-hed in 1957—who served in the 


Roya: Air Force from 1940 to the end 
of the war, 


From the “Prelude” 

“In the summer and autumn of 1940 
this country gained the upper hand in 
an encounter which historians of the 
future may well number among the 
decisive battles of all time. The Ger- 
mans sought, by a series of mass at- 
tacks designed to crush the air de- 
fences of Great Britain, to pave the 
way for occupation of these islands by 
their armies. Had these blows achieved 
their purpose, had the Royal Navy 
been unable, in face of the air superi- 
ority thus gained by the enemy, to 
prevent him from bringing his troops 
and their supplies ashore, there could 
have been only one outcome. The 
British Army, inexperienced in light- 
ning warfare and hopelessly weakened 
by the loss of its best equipment in 
France and Flanders, could have done 
no more than go down fighting bravely. 
With Britain gone, no power under 
arms would have remained to dispute 
the German mastery of Western 
Europe. 


* * * 


“The man in charge of the air de- 





Imperial War Museum 


Lord Dowding in 1940 





fences throughout this anxious time 
was Air Chief Marshal Sir Hugh 
Dowding. Fighter Command and its 
subordinate formations, including an 
early-warning system based essentially 
on radar, were under his command; 
Anti-Aircraft Command, with its guns 
and searchlights, was under his opera- 
tional control. 
* * * 


“In the summer of 1936 the Air 
Ministry set up a new formation, called 
Fighter Command, to take charge of 
the fighter squadrons of the metropoli- 
tan air force and control the anti-air- 
craft guns and searchlights contrib- 
uted to the air defences by the War 
Office. These functions were now di- 
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“Leader of the Few” 


vorced from responsibility for the 
metropolitan bomber force, which had 
hitherto been linked with them. The 
headquarters of the new command 
were at Bentley Priory, a low-built, 
rambling house near the top of Stan- 
more Hill, on the borders of Middlesex 
and Hertfordshire. 
* * * 

“Here Dowding, at the time of his 
appointment already a very senior 
officer who had played a leading part 
in the modernization of the air force, 
held sway for some four years. 

* * * 

“No mere figurehead but a man of 
markedly independent outlook, he had 
worked unsparingly through three 
years of peace and a year of war to 
ensure that his resources were as 
strong and as well prepared as he 
could make them. Earlier, he had 
played an all-important part in de- 
cisions which gave the country such 
vital instruments of salvation as the 
all-metal high-performance monoplane 
and the radar system. The air force 
had other able and far-seeing leaders 
who would prove themselves in war, 
but they were much his juniors and 
their day was yet to come. It is scarce- 
ly an exaggeration to say that, but for 
Dowding, there would have been no 
Hurricane, no Spitfire, no radar chain, 
no escape for the Royal Air Force from 
the fate that had overwhelmed its 
counterparts in European countries, no 
avoidance of irremediable disaster. . . 
The Battle of Britain was Dowding’s 
battle. Fighter-pilots, anti-aircraft gun- 
ners, radar-operators, aircraft manu- 
facturers and countless others made 
their contributions, great and small, to 
the enemy’s discomfiture. But the 
architect of victory, the presiding 
genius, was Dowding. 

“Yet oddly enough, Dowding did 
not draw from the victory the full 
measure of resounding fame accorded 
to some other British commanders who 
have deserved well of their fellow- 
countrymen... An achievement, com- 
parable, at least in its effects, with the 
great victories of Trafalgar and the 
Nile might have béen expected to pro- 
cure for its author almost every benefit 


that a grateful nation could bestow. 
* * * 


“In the outcome he received none of 
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these rewards except a barony. On the 
morrow of the battle he left the post he 
had filled with such distinction for one 
of relative obscurity. Promotion to the 
exceptional dignity of Marshal of the 
Royal Air Force could alone have pre- 
vented his name from being placed on 
the retired list within the next few 
years. Other officers, whose contribu- 
tion to the national welfare were less 
obvious than his, have achieved that 
rank. It eluded Dowding, if indeed he 
wished to hold it. Declining the tradi- 
tional consolation of a colonial gover- 
norship, he withdrew to private life. 
In the fullness of time he found in an 
unexpected personal happiness the sur- 
est armour against fate. 

* * * 

“After his retirement, Dowding em- 
braced pursuits regarded by many of 
his friends with some disfavour.” 

sintianastiallllimiiidins 

These passages provide an objective 
outline of the career which justifies the 
rare title of the book. What does Lord 
Dowding say of the book, and inci- 
dentally of himself, in a brief but 
revealing “preface”, impressive in its 
combination of simplicity and “ade- 
quate brevity”? 


From Lord Dowding’s Preface 
“I think that it must be very difficult 
to write an objective autobiography, 
especially if one’s life has contained 
contentious episodes of any importance. 
I, at any rate, should never have at- 
tempted such a task. It would have 
been too hard to steer a course between 
the Scylla of false modesty and the 
Charybdis of vainglory. 
*& * * 

“Perhaps I may be able to throw 
some light on the opening paragraphs 
of Mr. Collier’s ‘Prelude’, where he 
speculates upon the apparent ingrati- 
tude of the nation towards the com- 
mander of the forces mainly responsible 
for our victory in the Battle of Britain. 
(I say ‘mainly’ because it must not be 
forgotten that the attacks of our bomb- 
ing aircraft upon the barges massed 
along the coast of Flanders exercised 
an important influence upon the out- 
come, and were not effected without 
heavy losses. ) 

“The fact is that few people in Eng- 
land realized at the time even that a 
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victory had been won. This was be- 
cause the night attacks were continuing 
without much diminution, and it did 
not become clear to the Press and the 
general public for some considerable 
time that it was the day fighting which 
had prevented even an attempt at in- 
vasion being made, because the Ger- 
mans had been debarred from securing 
the Command of the Air which was an 
essential preliminary to such an opera- 
tion. The night attacks caused disloca- 
tion of work, damage and casualties: 
and, if long continued, might have had 
a serious effect upon our war effort; 
but they had little connection with the 
invasion threat which was our main 


concern during the Battle of Britain. 
x * * 


“Laurel wreaths are awarded to a 
victorious commander generally in re- 
sponse to an outburst of national grati- 
tude, but the nation did not know at 
the time that it had anything in par- 


ticular for which to be grateful. 
* * * 


“At any rate I should like to take this 
opportunity of stating that I myself re- 
main under no sense of grievance. The 
Germans lost the battle and that was all 
that really mattered.” 

(Continued on page 370) 
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: One Hundred Seventy Years Ago: 





| The Birth of the American Republic 


by Louis Ottenberg * of the District of Columbia Bar (Washington) 


On the last day of this month, the American Republic will be one 
hundred seventy years old. On April 30, 1789, with the inauguration of 
George Washington, the Constitution became the instrument of govern- 
ment of the United States. Mr. Ottenberg’s article gives an interesting 
perspective, looking back over the years from a country of 170 million, 
stretching from Key West to Point Barrow, to the eleven wrangling states 
(with a total population less than that of today’s Chicago) which had 
ratified the Constitution by that day in April, 1789. 





The birth of the American Republic 
under the Constitution occurred exactly 
one hundred and seventy years ago, on 
Thursday, April 30, 1789. The place: 
Federal Hall in the City of New York 
at Wail and Broad Streets; the occa- 
sion: the inauguration of George 
Washington as the first President of 
the United States. It was a solemn, 
momentous and portentous event. It 
closed one chapter aud opened another 
in American history. 

The period of gestation had been 
long, difficult and full of uncertainty 
and travail. It had begun in May, 
1787, at the Constitutional Convention, 
held in Philadelphia. By September of 
that year, the first sign of life had been 
indicated by the production of a plan 
of government in the form of a consti- 
tution. But that was just a beginning. 
The pain of the birth pangs was yet to 
be suffered, because by Article VII of 
the document produced by the Consti- 
tutional Convention “Ratification of 
the conventions of nine states” became 
necessary before it became “sufficient 
for the establishment of this Constitu- 
tion etween the States so ratifying it”. 


Then began further suffering almost 
sufficient to kill the incipient Con- 
stitution. Opposing forces assembled 
throughout the 
states: the proponents (called Federal- 
ists) and the opponents (called Anti- 
Federalists). Each side marshalled its 
forces for the contests to be waged in 
the conventions called in each state to 
ratify or reject the new instrument of 


thirteen sovereign 


government. Its life still hung in the 
balance. 

What General Washington had writ- 
ten on January 18, 1784, to Governor 
Benjamin Harrison of Virginia, was 
prophetically and pathetically true dur- 
ing the months of travail between Sep- 
tember, 1787, and April, 1789. He had 
said in that letter that some of his 
“powerful” friends “predict the worse 
consequences from a half-starved, limp- 
ing government, that appears to be al- 
ways moving on crutches, and tottering 
at every step.” Continuing he wrote: 

The 


disinclination of individual 


States to yield competent powers to 
Congress for the Federal Government, 
their unreasonable jealousy of that 
body and of one another, and the dis- 


position which seems to pervade each, 
of being all-wise and all-powerful with- 
in itself, will, if there is not a change 
in the system, be our downfall. This is 
as clear to me as A.B.C.; and I think 
we have opposed Great Britain and 
have survived at the present state of 
independency, to very little purpose, if 
we cannot conquer our own prejudices. 
The powers of Europe begin to see 
this, and our newly acquired friends 
the British, are already and professedly 
acting upon this ground; and wisely 
too, if we are determined to persevere 
in our folly. They know that individual 
opposition to their measures is futile 
and boast that we are not sufficiently 
united as a Nation to give a general 
one! Is not the indignity alone, of 
this declaration, while we are in the 
act of peacemaking and conciliation, 
sufficient to stimulate us to vest more 
extensive and adequate powers in the 
sovereign of these United States? 


It was under the conditions presented 
by Washington that the proposed Con- 
stitution went before the ratifying con- 
ventions where the forces of hope and 
of fear gathered to determine whether 
the infant Republic would actually be 
born or “die aborning”. 


June, 1788... 
The Issue in Doubt 

Delaware was the first to ratify. Its 
action on December 7, 1787, was unan- 
imous. That was a good start but cer- 
tainly not necessarily auspicious. But 
in most of the other states ratification 
was marked by acrimony, and bitter- 
ness, and the results uncertain until the 
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very end. Pennsylvania, New Jersey, 
Georgia, Connecticut, Massachusetts, 
Maryland and South Carolina all acted 
favorably before the end of May, 1788. 
Then New Hampshire ratified on June 
21, 1788. The nine states required had 
approved! Theoretically at least the 
Constitution was established. But what 
of the two key states—Virginia in the 
south and New York in the north? 
Could the prospective Republic survive 
without either or both of them? 

In Virginia the bitter contest termi- 
nated favorably by a margin of only 
ten votes (June 26, 1788). In New 
York the margin was only three votes 
(July 26, 1788). So those two large 
and crucial states became the tenth and 
eleventh ratifying states. North Caro- 
lina had already rejected ratification, 
although it had left the door ajar for 
future action. It was only after the 
new government had been born on 
April 30, 1789, at the inauguration of 
President Washington that North Caro- 
lina ratified (November 21, 1789). 
Rhode Island was really the stubborn 
one: it held out until May 29, 1790, 
and then ratified by a vote of thirty- 
four to thirty-two. Vermont was not 
one of the thirteen original states, but 
nevertheless it acquiesced in conven- 
tion on January 10, 1790, before 
Rhode Island. However Vermont was 
not admitted into the Union until, by 
act of Congress approved February 19, 
1791, it became the fourteenth state. 


Meanwhile the existing government 
under the Articles of Confederation, 
with the high-sounding title of “The 
United States in Congress Assembled”, 
was still attempting to conduct the 
current affairs of state. Its difficulties 
were constantly mounting. It had little 
or no credit, or money, or stability; it 
was having trouble even getting a 
quorum to transact its daily business. 
It had been waiting to see what the 
ratifying conventions would do, wait- 
ing, waiting. It was “peering into the 
future with hope or with fear”. 

So it was with mixed feelings when, 
on the evening of July 1, 1788, it heard 
the delegate from New Hampshire an- 
nounce that that state had ratified the 
Constitution—the required ninth state 
to act favorably. The next morning the 
delegates of Virginia also reported the 
favorable action by their state. With 
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“the establishment of this Constitution 
between the states so ratifying the 
same” the die was cast—for better or 
for worse. Conditions could not get 
much worse. Already, as Washington 
had written four years before, chaos 
seemed inevitable. 

The news of the ratification by ten 
states was soon on the streets of New 
York City where the Congress was in 
session. “The Establishment of the 
Constitution” was promptly celebrated 
with processions, floats and all the 
other paraphernalia of festivity. This 
was going on while the state’s conven- 
tion was still wrestling with the ques- 
tion of ratification. 

It would seem that by this time the 
labor pains incident to giving birth to 
the new Republic would have been 
assuaged. But no. There was to be 
more anguish, and that in the existing 
Congress, before the torch could be 
passed from the old government under 
the Articles of Confederation to the 
new government under the Constitution 
of the United States. 

The United States in Congress As- 
sembled did not wait for action by 
New York. To it now fell the duty of 
preparing for the birth of the new 
Republic. It set the time for the legis- 
latures of the states which had ratified 
the Constitution to select their United 
States Senators and to appoint their 
electors to the electoral college; also 
the time for the electors to assemble to 
vote for a President and a Vice Presi- 
dent of the United States. It fixed the 
time for the beginning of the new 
government. In short, it implemented 
the provisions of the Constitution. 
Those details were worked out with 
comparative expedition. Since Rhode 
Island had failed to act on ratification, 
its delegates in Congress felt that they 
should not participate in the proceed- 
ings relating to the Constitution. So 
they left. Although North Carolina also 
had failed to ratify, its delegates in 
Congress stated openly that they did 
not “wish to have North Carolina as- 
sociated in any vote with Rhode Is- 
land”. They too would not participate 
in the proposed arrangements. 


A Capital City... 
But Where? 
The birth of the new Republic had 





to take place somewhere. But where? 
That now became the subject of bitter 
debate in Congress. The logical place 
seemed to be New York City, but New 
York State was even then in the midst 
of a most acrimonious struggle in spite 
of the masterful Federalist Papers 
which had received widespread pub- 
licity. The advantages of Philadelphia, 
Wilmington, Lancaster, Baltimore and 
Annapolis were all pressed forward by 
their supporters. After New York City, 
Philadelphia seemed the next most de- 
sirable city; it had ample accommoda- 
tions and Pennsylvania had ratified 
the Constitution by a substantial ma- 
jority on December 12, 1787, just five 
days after Delaware. But Philadelphia 
lost the honor by just one vote, that of 
Nathaniel Mitchell, of Delaware, who 
supported Wilmington’s claim. James 
Madison summed up the situation in a 
letter written to a friend on July 21, 
1788: “Those who wish to make N. 
York the place of meeting studiously 
promote delay. Others who are not 
swayed by this consideration do not 
urge despatch”. 

By the middle of September, 1788, 
Congress realized that a full year had 
elapsed since the Constitutional Con- 
vention had adopted the form of the 
proposed Constitution. Additional de- 
lay might prove injurious to the new 
and as yet unborn Republic. Further- 
more, delegates in Congress were leav- 
ing or threatening to leave or not vot- 
ing. Necessary action was becoming 
extremely hazardous, but also very 
urgent. By that time New York State 
had also ratified the Constitution. 

Finally Congress agreed that New 
York City should be the first place of 
meeting—the scene of the birth of the 
Republic—and that the first Wednes- 
day of January, February and March, 
1789, respectively should be the days 
for taking the steps preliminary to 
beginning the government under the 
Constitution: the selection of senators, 
representatives and electors, counting 
votes of the Electoral College for Presi- 
dent and Vice President, the assem- 
bling of Congress and the swearing in 
of a President. 

The completion of those arrange- 
ments by the United States ip Congress 
Assembled amounted to signing its own 
death warrant. However its final de- 
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mise did not occur as anticipated. 
Neither did the actual birth of the new 
Republic. 

The first Wednesday of March, 1789, 
was the fourth day of that month. But 
on that day there were not enough 
Senators or Representatives present to 
constitute a quorum for business! So 
everyone just waited and waited. The 
stragglers began to arrive belatedly. 
Weeks passed. The anticipated birth of 
the new government was delayed ac- 
cordingly. 

Then action came quickly. Labor 
pains became more acute. Everyone 
became aware that something was soon 
to happen. It did. On April first a 
quorum appeared in the House of Rep- 
resentatives and it organized. Frederick 
A. C. Muhlenberg, of Pennsylvania, 
was elected Speaker of the House. On 
April 6 a quorum appeared in the 
Senate and John Langdon, of New 
Hampshire, was chosen its President 
pro tempore. The Senate was soon 
sufficiently organized to count the elec- 
toral votes for President and Vice Pres- 
ident. The result: George Washington 
received the highest number of votes 
and so was declared elected the first 


President of the United States; John 
Adams, of Massachusetts, received the 
second highest number of votes and so 
was declared the first Vice President. 
All was now in readiness for the 
accouchement. General Washington at 
Mt. Vernon was to be notified by 
Charles Thomson, who had been Secre- 
tary of the First and the Second Con- 
tinental Congresses and of the United 
States in Congress Assembled. The in- 
auguration would end his continuous 
service of fifteen years, but his selec- 
tion to inform Washington was a nice 
gesture by the Senate. Of course Madi- 
son had already written to Washington, 
his fellow Virginian, of the results of 
the election and that Thomson was on 
the way with official confirmation. 
John Adams had also been notified 
and had arrived in New York. On 
April 21 he took his oath of office and 
began to preside over the Senate. 
General Washington arrived in New 
York from his home in Virginia, after 
a journey marked by a joyous people 
welcoming their heroic war leader, now 
on his way to peaceful leadership. 
Then on April 30, 1789, George 


Washington took the oath of office of 


A Defense of the Split Infinitive 


“IT read in a recent number of the 
Springfield Republican a quotation 
from the Chicago Tribune, reading in 
part as follows: ‘The right of a wife to 
refuse to bear children soon is to be 
argued in this state’s highest court.’ 

“Now just what does that mean? 
Does it mean that the wife refused to 
bear children soon or does it mean that 
the case is soon to be argued? By care- 
fully reading the rest of the article | 
have figured out that it was the arguing 
of the case that was coming soon, and 


that the wife’s refusal had no time 
limit. 


“But why not have said so at the be- 
ginniig? Why not have said ‘is soon 
to be argued’? Personally, I would not 
mind its being ‘to be soon argued’. In 
short. why can’t we talk English just as 
English and not as grammarian Eng- 


lish? The best literature in the world 
was probably written before grammar 
was invented (or should I have said 
‘probably was written’ or ‘was written 
probably’?). Grammar when it came 
did little harm at first. Real writers 
doubtless did not notice it. But now we 
have gone grammar mad. And even 
that would be no harm if we would be 
content with grammar that is native to 
our speech and not impose upon a lan- 
guage which has the inestimable ad- 
vantage of being able to put adverbs 
where they will be most effective, color- 
ing the verbs to which they apply and 
becoming practically part of them, by 
adopting the shackles peculiar to the 
synthetic forms of Greek and Latin. 

“If you think a verb cannot be split 
in two, just call the adverb a part of the 
verb and the difficulty will be solved. 


The Birth of the American Republic 





President as prescribed in the Constitu- 
tion. The new Republic was born at 
last. The pregnancy had been painful— 
but, more important, the birth was 
successful. 

Would the baby Republic survive? 
Could it? That was a problem at home 
and abroad. All that could be said at 
the time was “We, the People of the 
United States . . .” had ordained and 
established “this Constitution for the 
United States of America.” 

Even the most optimistic prophets 
could then scarcely have seen this nas- 
cent Republic grow from strength to 
strength as it did—from the thirteen 
weak states to forty-nine strong ones; 
from a nation of some three millions 
strong along the Atlantic seaboard to 
one of one hundred and seventy-five 
millions extending from ocean to ocean 
and from Canada (and far northern 
Alaska) to the Gulf of Mexico; from a 
helpless babe to a mighty world power. 
Unity attained; freedom maintained. 
And all in a mere one hundred and 
seventy years. 

Truly, in the words of the Psalmist 
(118-23): “This is the Lord’s doing; 


It is marvellous in our eyes.” 


Or call it a chimera or a vox populi; 
call it anything you like. Grammar was 
made—well, I don’t know what it was 
made for,—but if it was made for any- 
thing it was to make speech more in- 
telligible, not to hamper it. It is its 
business to explain speech as it is, not 
to set up rules and barriers for it. 

“To utterly deny, to everlastingly 
condemn, to gloriously proclaim, are 
different from ‘to proclaim gloriously’, 
‘utterly to deny’, or ‘to condemn ever- 
lastingly’. If you insist upon your Latin 
indivisible infinitive, you render the 
higher emphasis of English speech and 
literature impossible. 

“Now extended to split past, split 
passive and split subjunctive—barba- 
rous words invented by grammarians.” 





The above was written by the late Joseph Lee, 
of Boston, Massachusetts. Reprinted from Mas- 
sachusetts Law Quarterly with permission of 
the Editor, Frank W. Grinnell. 
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Proceedings of the House of Delegates: 


Midyear Meeting, Chicago, February 23-24 


The House of Delegates, the policy-making body of the American Bar 
Association, is composed of 249 members, representing state bar associ- 
ations, large local bar associations, the Sections of the American Bar 
Association and a number of other organizations of the legal profession in 
the United States in addition to the State and Assembly Delegates who are 
elected directly by the individual members of the Association. In this way, 
the House reflects the views of at least 225,000 of the 250,000 lawyers in 


the United States. 


On these pages we present an account of the recent meeting of the House 
in Chicago, including the complete text of all resolutions adopted and a 
summary of the debate on the various actions taken. The House held three 
sessions, two on Monday, February 23, and one on Tuesday, February 24. 





First Session 

The House of Delegates held its 1959 
Midyear Meeting in the Edgewater 
Beach Hotel in Chicago, convening for 
its first session at 10:00 A.M. on Mon- 
day, February 23, with the Chairman 
of the House, Sylvester C. Smith, Jr., 
of Newark, New Jersey, presiding. 

After the call of the roll by Richard 
H. Bowerman, of New Haven, Con- 
necticut, the Assistant Secretary, Gerald 
P. Hayes, of Milwaukee, Wisconsin, 
the Chairman of the Committee on Cre- 
dentials and Admissions, read the fol- 
lowing list of new members of the 
House: Edward V. Davis, Anchorage, 
representing the Alaska Bar Associa- 
tion; James M. Murphy, Tucson, State 
Bar of Arizona; John J. Goldberg, San 
Francisco, State Bar of California; 
Thomas M. Jenkins, San Francisco, 
Lawyers’ Club of San Francisco; Wil- 
liam L. Prosser, Berkeley, California, 
President, Association of American 
Law Schools; Herbert F. Sturdy, Los 
Angeles, California, Section of Cor- 
poration, Banking and Business Law; 
James K. Groves, Grand Junction, 
Colorado Bar Association; Jonathan F. 
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Ells, Winsted, State Bar Association of 
Connecticut; J. Ronald Regnier, Hart- 
ford, State Bar Association of Con- 
necticut; Laurence H. Axman, Wash- 
ington, D. C., Federal Bar Association; 
Richard W. Galiher, Bar Association of 
the District of Columbia; Godfrey L. 
Munter, Washington, D. C., Section of 
Family Law; Charles B. Murray, Bar 
Association of the District of Colum- 
bia; David W. Richmond, Washington, 
D. C., Section of Taxation; Baya M. 
Harrison, Jr., St. Petersburg, The Flor- 
ida Bar; Reginald L. Williams, Miami, 
Florida, Dade County Bar Association; 
Sherman J. Bellwood, Rupert, Idaho, 
Idaho State Bar; Latham Castle, 
Springfield, Illinois, National Associa- 
tion of Attorneys General; David J. A. 
Hayes, Chicago, Illinois State Bar As- 
sociation; Alfred Kamin, Chicago, Sec- 
tion of Labor Relations Law; Thomas 
C. Bigley, Columbus, Indiana State Bar 
Association; Shirley A. Webster, Win- 
terset, Iowa State Bar Association; 
Thomas W. Leigh, Monroe, Louisiana 
Richard B. 


State Bar Association: 


Montgomery, New Orleans, Louisiana 
State Bar Association; John B. Gray, 


A 


Sylvester C. Smith, Jr. 


Chairman, House of Delegates 





Jr., Prince Frederick, Maryland State 
Bar Association; Gerald P. Walsh, 
New Bedford, Massachusetts Bar As- 
sociation; Albert E. Blashfield, Ann 
Arbor, State Bar of Michigan; Milton 
W. Bush, Port Huron, State Bar of 
Michigan; S. Chesterfield Oppenheim, 
Ann Arbor, Michigan, Section of Anti- 
trust Law; James D. Bain, Minneapo- 
lis, Minnesota State Bar Association; 
John H. Lashly, St. Louis, Missouri, 
Bar Association of St. Louis; Clarence 
O. Woolsey, Springfield, The Missouri 
Bar; Bryce Rhodes, Reno, State Bar of 
Nevada; Forster W. Freeman, Jr., 
Paterson, New Jersey State Bar Associ- 
ation; John Lloyd, Jr., Atlantic City, 
New Jersey State Bar Association: Jo- 
seph H. Stamler, Newark, New Jersey, 
Essex County Bar Association; Don G. 


McCormick, Carlsbad, State Bar of 
























tate 
Ish, 
As- 
Ann 
lton 
Ok 
im, 
nti- 
1po- 
on; 
uri, 
nce 
yuri 
r of 
Jr., 
oci- 
sity, 


sey, 
1 G. 


ot 














New Mexico; Arthur M. Boal, New 
York, New York, Maritime Law Asso- 
ciation of the United States, Arthur 
VD. Chamberlain, Rochester, New 
York State Bar Association; Albert 
Conway, Brooklyn, New York, Presi- 
dent, Conference of Chief Justices; 
Lyman M. Tondel, Jr., New York, New 
York, Section of International and 
Comparative Law; Joseph Trachtman, 
New York, New York, Section of Real 
Property, Probate and Trust Law; 
Floyd B. Sperry, Golden Valley, State 
Bar Association of North Dakota; John 
W. Bebout, Toledo, Ohio State Bar 
Association; Grace B. Docring, Cleve- 
land, Ohio, National Association of 
Women Lawyers; Stephen S. Chandler, 
Oklahoma City, Section of Judicial Ad- 
ministration; V. P. Crowe, Oklahoma 
City, Oklahoma Bar Association; John 
M. Holliman, Bartlesville, Oklahoma 
Bar Association; Fred M. Mock, Okla- 
homa City, Chairman, National Con- 
ference of Bar Examiners; George F. 
B. Appel, Philadelphia, Section of 
Municipal Law; Harbaugh Miller, 
Pittsburgh, Pennsylvania, The Alle- 
gheny County Bar Association; Russell 
J. O'Malley, Scranton, Pennsylvania 
Bar Association; F. Brewster Wicker- 
sham, Harrisburg, Pennsylvania Bar 
Association; Roberto H. Todd, Jr., San 
Purce, Puerto Rican Bar Association; 
William N. Bonner, Houston, Texas, 
Houston Bar Association; Leo Brew- 
ster, Ft. Worth, State Bar of Texas; 
Maurice R. Bullock, Ft. Stockton, State 
Bar of Texas; Frank M. Ryburn, Jr., 
Dallas, Texas, Section of Public Utility 
Law; Dwight L. Simmons, Dallas, Dal- 
las Bar Association; Leland M. Cum- 
mings, Salt Lake City, Utah State Bar; 
Raymond B. Holbrook, Salt Lake City, 
Section of Mineral and Natural Re- 
sources Law; Russell E. Booker, Rich- 
mond. Virginia, Section of Bar Activi- 
ties; Martin P. Burks, Roanoke, The 
Virginia State Bar Association; Wil- 
liam R. Shands, Richmond, Virginia, 
The Association of Life Insurance 
Counsel; Robert O. Beresford, Seattle, 
Washington, Seattle-King County Bar 
Association; Bert H. Early, Hunting- 
ton, West Virginia, Junior Bar Con- 
ference; Charles L. Goldberg, Milwau- 
kee, State Bar of Wisconsin. 

On motion of Joseph D. Calhoun, of 
Media, Pennsylvania, the Association’s 


Secretary, the House voted to approve 
the record of its last meeting, held in 
August in Los Angeles. 


Mr. Calhoun then read a letter he 
had received from the Counsel to the 
President, David W. Kendall, express- 
ing President Eisenhower’s thanks for 
the help given by-the Association in 
selecting men to be appointed to the 


Federal Bench. 

Mr. Smith, the new Chairman of the 
House, reported that he had nothing 
special to bring to the attention of the 
House at that point. 

On motion of Osmer C. Fitts, of 
Brattleboro, Vermont, the Chairman of 
the Committee on Rules and Calendar, 
the House adopted the printed calendar 
as the order of the day except for 
allotting a different order to two com- 


mittees. 


On Mr. Fitts’ motion, the House 
voted, in the case of six reports, to 
waive the rule requiring presentation 
of Section and Committee reports to 
the Board of Governors before intro- 
ducing them in the House. 


The President of the Association, 
Ross L. Malone, of Roswell, New Mex- 
ico, then presented his report. (Mr. 
Malone’s report to the House is re- 
printed in his President’s Page for this 
month. See page 317.) 


Treasurer’s 
Report 


Harold H. Bredell, of Indianapolis, 
Indiana, then gave his report as Treas- 
urer of the Association. His report 
showed that, for the first seven months 
of the current fiscal year, the Associa- 
tion has received some $51,000 more 
in income than during the same period 
for the last fiscal year, while only 
$44,000 more has been spent. Mr. 
Bredell said that “we have at this point 
already exceeded our anticipated in- 
come and have exceeded the amount 
collected during the same period last 
year ... the number of members delin- 
quent in the payment of their dues for 
this year is less than it was during the 
prior year, so that, barring some un- 
foreseen catastrophe, it appears that 
we are headed for another successful 
year financially”. 
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Budget 
Committee 

George S. Geffs, of Janesville, Wis- 
consin, delivering the report of the 
Budget Committee, of which he is the 
Chairman, declared that there was still 
need for economy. He reported that 
the budget for the year is overappropri- 
ated by $87,785. The Committee’s esti- 
mate of the Association’s income for 
the fiscal year was $1,033,500, Mr. 
Geffs said. To date, during the first 
seven months, $1,009,093.04 has been 
received, and most of the revenues for 
the year are already in. “Consequent- 
ly”, he declared, “if we are to close our 
fiscal year without a deficit, it is essen- 
tial that Section and Committee Chair- 
men use the utmost economy in living 
within their budget allocations and re- 
turn to the General Fund unexpended 
balances of their appropriations equal 
to the amount that we are overbudg- 
eted. . .” 

The report of Tappan Gregory, of 
Chicago, the Editor-in-Chief of the 
JOURNAL, was received and filed. 

Whitney North Seymour, of New 
York City, Chairman of the Committee 
on Proposed Revision of Judicial 
Canon 35, said that his Committee was 
working diligently, but was not in a 
position to make a report yet. The 
Committee “expects to have a progress 
report at the Annual Meeting”, Mr. 
Seymour declared. 


Legal Assistance 
for Servicemen 

The report of the Committee on 
Legal Assistance for Servicemen was 
given by Milton J. Blake, of Denver, 
Colorado, the Chairman. Mr. Blake 
said that the pocket-part supplement to 
the Compendium of Laws had been 
completed and would be off the presses 
in a week or so, adding that the Com- 
mittee hopes to publish such a supple- 
ment every two years to keep the 
Compendium up to date. Mr. Blake 
also reported that the Committee was 
participating in the Pittsburgh Region- 
al Meeting in March and that it sup- 
ported a proposal by the Committee on 
Lawyers in the Armed Forces to give 
credit for bar admission purposes to 
military personnel while they are on 
active duty on professional assign- 
ments. 
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Committee on 
Federal Liens 

The Committee on Federal Liens re- 
ported through its Chairman, Laurens 
Williams, of Washington, D. C. Mr. 
Williams recalled that his Special Com- 
mittee was appointed after four Sec- 
tions of the Association (Taxation; 
Corporation, Banking and Business 
Law; Real Property, Probate and Trust 
Law; and Insurance, Negligence and 
Workmen’s Compensation Law) had 
conducted independent studies of the 
impact of federal liens on other com- 
peting liens. The studies followed a 
series of Supreme Court decisions that 
have substantially extended the scope 
of federal tax liens. Mr. Williams said 
that his Committee, composed of rep- 
resentatives of the four Sections, had 
worked with representatives of the staff 
of the Congressional Joint Committee 
on Internal Revenue, the Treasury De- 
partment and the Internal Revenue 
Service. He submitted the following 
resolutions: 


I. Reso.vep, That the American Bar 
Association recommends to the Con- 
gress: 

TITLE I: PRIORITY AND EFFECT OF 

FEDERAL TAX LIENS AND LEVIES 

That the provisions of the Internal 
Revenue Code of 1954 relating to fed- 
eral tax liens and levies, and proce- 
dural provisions with respect thereto, 
and Section 1346 of Title 28, U. S. 
Code, be amended in order, without 
impairing the effectiveness of tax col- 
lection procedure: 

(1) to provide reasonable -protection 
to persons who. extend credit or incur 
obligations in reliance upon liens on 
the property of a taxpayer, or who add 
to the value of the taxpayer’s property; 

(2) to protect the State and local 
tax base by consenting to the priority 
of real property taxes and special 
assessments upon the property taxed or 
assessed ; 

(3) to protect contract purchasers, 
optionees, lessees and others from loss 
resulting from the priority of secret 
federal tax liens; 

(4) to provide definite rules concern- 
ing the situs for filing of federal tax 
liens and the effect of knowledge of an 
unfiled federal tax lien; 

(5) to protect obligors and bailees 
of a taxpayer from being subjected, by 
reason of the taxpayer’s delinquencies, 
to obligations and risks more onerous 
that they had contracted to assume; 

(6) to clarify and codify the proce- 
dural rights and remedies of third 
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House of Delegates in Session. Part of California delegation in foreground. 
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parties whose property interests are 
seized or threatened with seizure for 
the taxes of another; and 

(7) generally, to revise the provi- 
sions of the Internal Revenue Code 
with respect to priorities and proce- 
dure, to provide greater equity and 
certainty; and 

That this result be effected by amend- 
ing Sections 2205, 2501, 6323, 6324, 
6325, 6332 and 7403 of the Internal 
Revenue Code, by adding a new Section 
7431 thereto, by repealing Section 7424 
thereof, and by amending Section 1346 
of Title 28, United States Code; and 

TITLE II; PRIORITIES IN INSOLVENCY 

PROCEEDINGS 

That the provisions of the United 
States Revised Statutes relating to 
priorities in insolvency proceedings be 


amended in order to bring such priori-. 


ties in-line with the policies expressed 
in the National Bankruptcy Act, and 
to provide greater equity for creditors 
of the insolvent; and 

That the Association proposes that 
this result be effected by amending 
Sections 3466 and 3467 of the United 
States Revised Statutes (Title 31, 
United States Code Sections 191 and 
192); and 
TITLE Il; CONSENT OF THE UNITED 
STATES TO BE SUED IN ACTIONS AFFECT- 

ING PROPERTY IN WHICH IT HAS A 

LIEN OR OTHER INTEREST 

That the provisions of Title 28, 
United States Code, relating to the 
consent of the United States to be sued 
in actions affecting property on which 
it has a lien be amended in order: 

(1) to permit joining the United 
States as a party defendant in any 
action involving the determination of 
rights in or liens upon property; 


(2) to permit the United States to 
be interpleaded when the United States 
and another party make claims to a 
fund or other property; 

(3) to provide for the discharge of 
a subordinate lien or interest of the 
United States by a non-judicial sale 
under a prior lien; 

(4) to eliminate the right of the 
United States to redeem real property 
from foreclosure sale; 

(5) to make clear that the doctrine 
of lis pendens will bar any federal 
lien which was not filed prior to the 
commencement of any action for the 
foreclosure or determination of rights 
in property, if the United States does 
not intervene in the action after due 
notice thereof; and 

(6) to modify the rules concerning 
removal from state to federal courts 
of actions involving- the determination 
of rights in or liens upon property, to 
which the United States is made a 
party, to the end that non-federal issues 
may more often be left for the determi- 
nation of state courts; and 

That the Association proposes that 
this be accomplished by amending 
Sections 1444, 1446 and 2410 of Title 
28, United States Code. 

II. Be It FurtHer Resotvep, That 
the House of Delegates direct the 
Special Committee on Federal Liens 
to urge the amendments set out in the 
final report of the Committee on 
Federal Liens, or their equivalent in 
purpose and effect, upon the proper 
committees of Congress. 


Mr. Williams explained that the reso- 
lutions were intended to ease the prob- 
lem created by the Supreme Court’s 
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rulings, beginning in 1950, that a fed- 
eral tax lien takes precedence over 
other liens unless the other liens are 
“choate”. As the Supreme Court has 
interpreted the law, Mr. Williams de- 
clared, “the holder of a statutory me- 
chanic’s lien who had complied with all 
requirements of state law, who had 
completed his work, filed his lien, and 
whose action to foreclose the lien was 
pending in court at the time the federal 
tax lien first arose by assessment, ranks 
behind the federal tax lien because his 
lien was not choate at the time the 
federal tax lien secretly came into be- 
ing through the internal act of assess- 
ment of the deficiency”.! 

Mr. Williams moved adoption of the 
resolutions, and his motion was sec- 
onded by David W. Richmond, of 
Washington, D. C., for the Section of 
Taxation; Joseph Trachtman, of New 
York City, for the Real Property Sec- 
tion; George E. Beechwood, of Phila- 
delphia, for the Insurance Section; and 
Herbert F. Sturdy, of Los Angeles, for 
the Corporation Section. William H. 
Avery, Jr., of Chicago, urged the 
House to adopt the resolutions. “This 
legisiation would cure a perfectly in- 
tolerable situation” he declared. 

The House voted unanimously to 
adopt the resolutions. 


Committee on 
Atomic Attack 

Hens A. Klagsbrunn, of Washington, 
D. C., Chairman of the Committee on 


Atomic Attack, offered the following 
resolutions: 


1. Resotvep, That the Association 
recommends to the State Legislatures, 
meeting in 1959, the careful considera- 
tion and adoption of legislation to as- 
sure the continuity of civilian govern- 
ment—judicial, legislative and execu- 
tive—and the continuation of civil law 
and order in the event of atomic 
attack, as an important measure in 
preparing for survival and revival and 
in avoiding martial law in case of 
atomic attack, and as a deterrent to 
attack. 

RESOLVED FurTHER, That the Asso- 
ciation urges the state and local bar 
associations represented in the House 
of Delegates to assist their Legislatures 
in the preparation and consideration 
of such legislation. 

2. ResoLvep, That there be created 
an Advisory Committee, consisting of 
one member from each state, associ- 
ated with the Special Committee on 
Atomic Attack. 


Mr. Klagsbrunn recalled that at Los 
Angeles the House had endorsed the 
principle that martial law is to be 
avoided if possible. “Martial law itself 
solves nothing” he said. “In the event 
of disaster, we would want to see con- 
tinued civilian law and order to the 
greatest extent possible.” Mr. Klags- 
brunn said that, while the Supreme 
Court has made good progress in plan- 
ning for the continuation of its func- 
tions in the event of disaster, the circuit 
and district courts have not yet adopted 
effective programs. Progress has been 
made insofar as state and municipal 
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courts are concerned, he said. 
The House voted to adopt the resolu- 
tions. 


Committee on 
Bill of Rights 

The report of the Committee on Bill 
of Rights was delivered by Joseph Har- 
rison, of Newark, New Jersey, the 
Chairman of the Committee. Mr. Har- 
rison offered the following recom- 
mendation: 


That there be created an Advisory 
Committee, consisting of one member 
from each state, associated with the 
Standing Committee on Bill of Rights. 


Mr. Harrison said that his Commit- 
tee was charged with the responsibility 
of investigating claims of alleged vi- 
olations of the Bill of Rights as well as 
the duty of disseminating information 
with respect to the Bill of Rights. The 
Advisory Committee was needed to 
help in the performance of both func- 
tions, he continued. He declared that 
the educational function of the Com- 
mittee was of paramount importance. 
“We feel that just the negative aspects 
of knowing the fallacies of Commu- 
nism is not enough . . . what epitomizes 
this great distinction between the East 
and the West, between the United 
States and Russia, is epitomized in our 
Bill of Rights . . . our Committee has 
embarked on a survey of the nature 
and the extent of the instruction on the 
Bill of Rights in our schools, colleges 
and law schools, and the very prelimi- 
nary results indicate how very import- 
ant that survey is.” 

Loyd Wright, of Los Angeles, de- 
clared that American youth ought to be 
educated as to responsibilities of citi- 
zenship as well as to their liberties. 

Mr. Harrison replied that this would 
come under the jurisdiction. of the 
Committee on American Citizenship 
rather than his Committee. 

The House then voted to adopt the 
Committee’s recommendation. 

Another recommendation of the Bill 
of Rights Committee, that the House 
approve a “statement of principles” 
dealing with the Bill of Rights, was 
withdrawn after the Board of Gover- 
nors advised the Committee that, in the 





1. This problem is discussed by an article 
eisewhere in this issue. See page 351. 
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Board’s view, the Bill of Rights in- 
cludes the Bill as incorporated by ref- 
erence in the Fourteenth Amendment. 
The Board asked the Committee to re- 
consider the advisability of making a 
general declaration of principle at this 
time in the light of that interpretation. 


Economics of 
Law Practice 

John C. Satterfield, of Yazoo City, 
Mississippi, Chairman of the Commit- 
tee on Economics of Law Practice, re- 
porting for that Committee, said that it 
had been set up to determine the eco- 
nomic status of the profession and then 
bring its findings to the attention of 
the profession by written pamphlets 
and by presentations at bar association 
meetings. Two pamphlets have already 
been distributed to the whole member- 
ship of the Association, he said, and a 
third is in a draft form on which the 
Committee would welcome comments 
and suggestions. A preliminary draft 
of a pamphlet on income and estate 
taxes, designed for the use of the gen- 
eral practitioner, is under way. Mr. 
Satterfield said that his Committee 
hoped to give some attention to the 
effect upon the legal profession of en- 
croachments by lay agencies, both in 
co-operation with the Committee on 
Unauthorized Practice of the Law and 
in other situations where laymen com- 
pete with lawyers in ways that the 
courts have held to be authorized. 

The report of the Committee was 
received and filed. 


Unauthorized Practice 
of the Law 

The report of the Committee on Un- 
authorized Practice of the Law was 
delivered by F. Trowbridge vom Baur, 
of Washington, D. C., the Chairman. 
Mr. vom Baur said that one of the 
greatest problems was the practice of 
law by corporations, which solicit busi- 
ness, hire lawyers to do the legal work 
and take a profit on the services of 
their attorney-employees. This has been 
met by co-operation of lawyers with 
other business and professional groups 
which have formed various national 
conferences to formulate statements of 
principles to guide individual mem- 
bers. While the statements of principles 
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have been lived up to for the most 
part, Mr. vom Baur said, there are 
several trouble spots. For example, 
title companies have practically taken 
over all legal work in real estate deal- 
ings, in many areas, and cases on this 
are now before the courts in Arizona, 
Arkansas and Tennessee. 


Mr. vom Baur called attention to the 
Unauthorized Practice Source Book, 
designed to present material on the 
subject in an organized manner for 
state and local bar associations. He 
also emphasized the importance of con- 
tinuity of personnel on unauthorized 
practice committees. “It takes years of 
work and effort to acquire some feeling 
of confidence of being able to deal in 
this field”, Mr. vom Baur said. “Some 
of the complaints and negotiations go 
on for years.” 


Committee on 
Federal Judiciary 

The report of the Committee on Fed- 
eral Judiciary was given by its Chair- 
man, Bernard G. Segal, of Philadel- 
phia. Mr. Segal said that in the five 
and a half months since the Los An- 
geles meeting, his Committee had in- 
vestigated and reported on the qualifi- 
cations of seventy-eight lawyers under 
consideration by the President for ap- 
pointment to the Federal Bench—an 
average of thirteen per month. Most of 
the increase in the work load of the 
committee is the result of the greater 
use the Attorney General’s office is 
making of the facilities of the Commit- 
tee, Mr. Segal said. In the past, usually 
only one name has been submitted to 
the Committee, and by that time, the 
minds of the members of the Senate 
are “frozen” on the prospective judge 
and the Attorney General is fairly well 
committed. But in recent months, 
Deputy Attorney General Lawrence E. 
Walsh has requested an informal in- 
vestigation and report on every indi- 
vidual whose name has been submitted 
for consideration for the Bench. 


Mr. Segal went on to say that of the 
seventy-eight investigated in the past 
five and a half months, sixteen had 
been reported as “not qualified” while 
eight have been recommended as “ex- 
ceptionally well qualified”. Prospective 
nominees are now ranked by the Com- 


mittee as “Not Qualified”, “Qualified”, 
“Well Qualified” and “Exceptionally 
Well Qualified”—the last being re- 
served for nominees as to whom there 
is “unanimity of enthusiasm”, he said. 


Mr. Segal praised President Malone, 
under whose tenure as Deputy Attorney 
General the present participation by 
the Association in the nominating proc- 
ess of federal judges was begun, as well 
as former Attorney General Brownell, 
the present Attorney General, and Dep- 
uty Attorney General Walsh who have 
continued and expanded the Associa- 
tion’s role. 


Mr. Segal called attention to the fact 
that a serious shortage of federal 
judges still exists in some courts, al- 
though he declared that the log jam in 
appointment of new judges has been 
broken in a substantial number of 
cases. 


He expressed the hope that progress 
was being made toward selection of 
judges without regard to political par- 
ty. “Fifty-five per cent of the judges 
now serving in the federal courts were 
members of the Democratic Party when 
appointed and 45 per cent were mem- 
bers of the Republican Party” Mr. 
Segal said. “Nominations now awaiting 
confirmation in the Senate, and others 
to be made soon, will further reduce 
and almost eliminate the disparity. So 
the time has never been so propitious 
for a concentrated drive toward the 
oft-expressed goal of this Association 
that appointments of federal judges be 
made from among the ‘best qualified 
lawyers or judges available, without 
regard to their political affiliation’ ”. 
President Eisenhower has recently been 
quoted as saying that he believes that 
the time has now come for more bi- 
partisan appointments to the federal 
judiciary, Mr. Segal noted. 

Judge Walsh, the Deputy Attorney 
General, who is a member of the House 
of Delegates ex officio, thanked Mr. 
Segal and explained that the greatest 
difficulty in achieving bipartisan selec- 
tion arises at the senatorial level. The 
Senator “is open and exposed to the 
most difficult pressures in performing 
this work”, Judge Walsh said. “The 
Senators show an increasing reliance 
on the work of your Committee. More 
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and more, they are not suggesting a 
single name. They are presenting a list 
of three, four, or five, or more... as to 
whom they ask the result of your com- 
mittee’s investigation”. Judge Walsh 
said that sometimes a Senator is “some- 
what cynical when he is told that the 
Bar Association doesn’t think his man 
is qualified, is impressed when you tell 
him why it is the man isn’t qualified, 
and if he himself doesn’t know and 
goes back to the persons who suggested 


the name to him and gets from them a 
concession that regardless of the con- 
clusion of qualification or lack of qual- 
ification, the underlying facts as re- 
ported by your Committee were right 
to the heart of the target, that Senator 
the next time is not simply ready to 
acquiesce in working with your Com- 
mittee, he is anxious to do so...” 

The report of the Committee was re- 
ceived and filed and the House recessed 
at 12:45 p.m. 


Second Session 


The House reconvened at 2:00 P.M. 
with Chairman Smith presiding. 


Lawyers in the 
Armed Forces 

John P. Bracken, of Philadelphia, 
the Chairman of the Special Committee 
on Lawyers in the Armed Forces, said 
that his Committee intended to con- 
tinue to press for legislation giving 
appropriate recognition to the profes- 
sional status of uniformed lawyers and 
providing incentives for them to re- 
main in the Armed Services. Legisla- 
tion to accomplish these ends had met 
with little success in the last Congress. 

He then offered the following resolu- 
tions: 


I. 
Wuereas, The American Bar Asso- 
c 2tion’s Committee on Legal Services 
a d Procedure, after independent study 


and research, unanimously concurred 
in both the Hoover Commission’s and 
its Task Force’s recommendations, with 
respect to graduate education in law 
of graduates of the Military and Naval 
Academies, and 

Wuereas, The practice of sending 
graduates of the Military, Naval and 
Air Force Academies to law school 
with full pay, allowances, tuition and 
costs, is a waste of manpower already 
trained for military and line responsi- 
bilities and is an unwarranted burden 
on the American taxpayer; and 

Wuereas, It is the opinion of this 
Association that, under an appropriate 
program and with adequate incentive, 
fully qualified lawyers can be recruited 
and retained by the Armed Services to 
fill the legal billets for uniformed 
personnel, 

Now, THEREFORE, Be It REsOLvep, 
The American Bar Association opposes 
any program which would permit the 
training in law of any member of the 
Armed Forces—actual or prospective, 
regular or reserve—intended to lead 
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to an LL.B. or J.D. degree, or the 
equivalent thereof, provided, however, 
that this Association looks with favor 
on a program of continuing legal edu- 
cation for Judge Advocates or Law 
Specialists in the Armed Forces. 

Be Ir Furtuer Resotvep, That a 
copy of this Resolution be forwarded 
to the Secretary of Defense, the Secre- 
taries of the Service Departments, the 
Chiefs of Staff of the Army and of the 
Air Force and the Chief of Naval 
Operations, and the Chairman of the 
Senate and House Committees on 
Armed Forces and Appropriations. 


Wuereas, The American Bar Asso- 
ciation is advised that many lawyers, 
who have completed their service with 
the Armed Forces of the United States 
during which they were primarily, if 
not exclusively, engaged in the general 
practice of the profession of law and 
who are already admitted to practice 
before the bar of one state, have been 
denied admission to practice before 
the bars of certain states under existing 
reciprocity agreements of admission on 
the theory that they are not entitled to 
cumulate, for length-of-practice pur- 
poses, the time spent practicing as a 
military lawyer with the time spent 
practicing as a civilian lawyer; 

Now, THEREFORE, Be It REsoLvep, 
That the American Bar Association 
urges that the appropriate authority 
of the several states, in determining 
the length-of-practice under reciprocity 
agreements on admission, give credit 
for the practice of the profession while 
in the Armed Forces by those lawyers 
who otherwise meet the requirements 
for admission under reciprocity agree- 
ments. 

3. 

Wuereas, There is legislation pend- 
ing in Congress in the form of H. R. 
4413, which, if enacted, could seriously 
affect the Law Specialists of the Navy 
by requiring the separation from that 
service of certain classes of such officers 
notwithstanding their many years of 
experience; 

Now, THEREFORE, Be It RESOLVED, 
That the Chairman of the Special 
Committee on Lawyers in the Armed 
Forces be authorized to urge the 
Congress to exclude Law Specialists 
from the impact of this legislation. 


The resolutions were adopted with- 


out debate. 


Communist Tactics, 
Strategy and Objectives 


The House then took up the report of 


the Committee on Communist Tactics, 
Strategy and Objectives, delivered by 


(Continued on page 400) 
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Law Day 

The Constitution provides for equal rights for citizens of 
all races, for women, and also for separation of church and 
state. The citizen is guaranteed by law freedom of speech, 
freedom of the press, and freedom of assembly. He is also 
guaranteed the inviolability of his person for “No person 
may be placed under arrest except by a decision of a court 

” Homes and private correspondence are protected by 
similar constitutional guarantees. These are familiar ideals 
of American justice. 

What Constitution are we referring to above? Not the 
Constitution of the U.S., but the Constitution of the U.S.S.R. 
Similar noble sentiments are inscribed in both the Amer- 
ican and the Russian Constitution. It is important on May 1 
when we celebrate Law Day here in the United States, 
and the U.S.S.R. celebrates May Day there, that we under- 
stand the answer to this important question: Why is it that 
in America these guarantees are real in the lives of our 
citizens and in Russia are only hypocritical facades for a 
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totalitarian police state? It cannot be that the words on i::< 
paper make the difference. What is it? 

We Americans are the heirs of the Common Law 
England. The liberties of Englishmen were not created | 
some Bill of Rights or other legislative enactment. The) 
evolved from immemorial customs of Englishmen based 
upon inborn ideals of fair play, from juries of free men 
who proceeded to prick out the line of the law in case after 
case in open court. Much of our modern American law is 
based upon customs used so long “that the memory of man 
runneth not to the contrary” 
hearts and the minds of the common people and were re- 
fined by outstanding judges, one of whom wrote that “The 
law is the perfection of reason, and what is not reason is 
not the law.” From these early sources, from these primi- 
tive ideals has evolved the great Common Law of the Eng- 
lish-speaking people. This law is the shield and protector 
of individual freedom because it is built on that corner- 
stone of liberty, the principle that no man is above the law. 


Unless these ideals are engraved upon the tablets of our 
hearts and minds, they and the law that is their offspring 
will not long endure. These ideals are the deep tap-roots of 
our liberties. These are the foundation stones of what we 
call our “democratic way of life”. Tyranny, totalitarianism, 
despotism, dictatorship—these all deny the validity of our 
democracy. That is why tyranny, regardless of what dis- 
guises or trappings it may masquerade in, whatever lan- 
guage it uses or perverts to mislead its victims, is always 
our eternal foe. The little red schoolhouses and the little 
white churches that have adorned and still adorn the Ameri- 
can landscape are living symbols of our independence of 
irresponsible authority, of our love for law and respect for 
Nature’s God. 

It is highly fitting and proper that annually lawyers re- 
mind all Americans of the noble heritage of which we are 
heirs. On May 1, 1959, the world can judge for itself wheth- 
er the rights enshrined in our American Constitution are 
living realities. It can contrast them with their cynical, 
amoral application wherever the hammer-and-sickle flies. 
Without claiming perfection, Anglo-American law offers to 
the world individual freedom and justice, the keystone of 
our moral leadership today. Upon the survival of these 
ideals rests the future hope of mankind. 

President Eisenhower in his proclamation designating 
May 1, 1959, as Law Day, especially urged the legal pro- 
fession to lead in sponsoring and participating in appro- 
priate observations throughout our nation. You are a 
minister of justice who is helping to build faith in the 
rule of law. Upon you, and each of you, in varying degrees, 
rests the future of our law. Justice, the greatest interest of 
man on earth, is in your hands. America is counting on 
you as an American lawyer to make “equal justice under 
law” a continuing living reality for ours and for future 
generations, 
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Tiie Internal Security Resolutions 


‘he action of the House of Delegates on the recom- 
mendations of the special Committee on Communist Tactics 
has drawn widespread national attention and a great deal 
of publicity, not all of it accurate, and some of it distorted, 
doubtless because issued without having the resolutions 
themselves available. Some of the distortion and confusion 
is doubtless due to lack of understanding that the action of 
the House did not include either adoption or approval of 
the report of the Committee. This report represented only 
the views of the Committee and not the views of the 
Association; and it was so stated. The action of the House 
was specifically confined to the amendment and adoption 
of certain resolutions submitted by the Committee. There- 
fore, a brief summary of the salient features of the resolu- 
tions approved by the House seems pertinent. The key 
features of these resolutions are: 


1. It was resolved to “disapprove proposals to limit any 
jurisdiction vested in the United States Supreme Court.” 


2. It was resolved that the Congress should enact into law 
“a specific pronouncement of congressional intention that 
state statutes proscribing sedition against the United 
States shall have concurrent enforceability.” 


3. It was resolved to recommend that “the House of Repre- 
sentatives rewrite and adopt its basic resolution of 
authority for the Committee on Un-American Activities, 
under the same name or such name as such legislative 
body shall designate, setiing forth that the purpose in 
creating said Committee is to study the operation of 
existing laws and the requirements of further legislation, 
in addition to defining clearly and adequately the powers 
of such Committees.” Citing Watkins v. U.S, 


4. It was resolved to recommend to the Congress “that 
whenever any of its committees subpoenas a witness to 
appear and testify or to give evidence, such Committee 
should furnish the witness at the time he is subpoenaed 
with a copy in writing of the precise terms of the basic 
authority of the Committee.” 


5. It was resolved that where “problems of safeguarding 
national and state security have been exposed or created” 
by Supreme Court decisions, Congress should undertake 
“the prompt and careful consideration and study of 
recent decisions of the United States Supreme Court, 
and the preparation and passage of separate amendments 
to the laws involved so as to remove any doubt as to the 
intent of the Congress, and to remedy any defect in the 
existing law revealed by the decisions.” 


6. It was resolved “that legislation be promptly enacted to 
eliminate obstacles to the preservation of our internal 
security in the following areas”: 


(a) “Amend the Smith Act to define the word ‘or- 
ganize’. . .” 
(b) “Amend the Smith Act to make it a crime inten- 
tionally to advocate the violent overthrow of the 
Government of the United States, or to teach the 
necessity, desirability or duty of seeking to bring 
about such overthrow ... (See Yates v. U.S.)” 
“Establish the right of each branch of government 
to require as a condition of employment that each 
employee thereof shall not refuse to answer a 
query before a duly constituted committee of 
Congress or before duly authorized officers of 
either the executive or judicial branches of the 
government with respect to Communist, Commu- 
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nist front or other subversive activities or any 
matter bearing upon his loyalty to the United 
States, as the government has the right to know 
his record.” 

“Invest the Executive Branch of the government 
with the right to protect our internal security 
against the activities of aliens who were Commu- 
nists at the time of their entry into the United 
States or became Communists at any time subse- 
quent to their entry into the United States by 
providing for their deportation without any de- 
privation of due process .. .” 


(d 


_— 


(e) “Insure the effectiveness of the Foreign Agents 
Registration Act of 1948 by a requirement that 
political propaganda by agents of foreign princi- 
pals be labeled for what it is where such agents 
are situated outside the limits of the United 
States, but nevertheless directly or indirectly 
disseminate such propaganda within the United 
States.” 


_— 


7. It was resolved that “the House of Representatives con- 
tinue to maintain a committee to investigate matters 
relating to national security with particular emphasis on 
Communist activities, invested with adequate jurisdiction 
to accomplish its purpose, and that the Senate continue 
to maintain and support its Subcommittee on Internal 
Security.” 


8. It was further resolved that such congressional commit- 
tees “maintain close liaison with the Intelligence and 
Security Agencies, as well as with the Attorney General 
of the United States, to the end that they may be kept 
advised as to legislative needs of the Executive Branch 
of the government required to carry out its responsi- 
bilities for internal security.” 

In the best tradition of the Bar, the House of Delegates, 
just as in the court-packing days of 1937, defended the 
Court as an indispensable arm of government to decide 
cases and controversies, reserving, however, to the mem- 
bers of the Bench, the Bar and the public, equally and at 
all times the right to criticize the Court’s decisions and to 
suggest corrective legislation to solve problems “exposed 
or created thereby”. 


Except to refresh memories, it hardly needs recording 
that some of the most vigorous criticisms of certain of 
these decisions come from dissenting members of the Court 
itself, whose right to criticize the actions of the judicial 
department are no less and no greater than that of the 
humblest American citizen. 


As said by Mr. Justice Black in 1941, in The Los Angeles 
Times case: “The assumption that respect for the judiciary 
can be won by shielding judges from public criticism 
wrongly appraises the character of American public 


ss ” 
opinion... 


Mr. Justice Frankfurter, dissenting in the same case, 
nevertheless concurred on this phase, as follows: “There- 
fore, judges must be kept mindful of their limitations and 
of their ultimate public responsibility by a vigorous stream 
of criticism expressed with candor however blunt.” 


Taking cognizance of criticism of some of the Court’s 
opinions, the House of Delegates has asked Congress to 
evaluate the criticisms and the recommendations and to 
act accordingly. 
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State Delegates Nominate 


New Officers and Governors 


Meeting in closed session during the 
Midyear Meeting at the Edgewater 
Beach Hotel in Chicago, on February 
24, the fifty-two State Delegates (one 
from each of the forty-nine states, Ha- 
waii, Puerto Rico and the District of 
Columbia) made their choices for new 
officers and members of the Board of 
Governors for the terms beginning with 
the adjournment of the 1959 Annual 
Meeting. 

The State Delegates nominated John 
D. Randall, of Cedar Rapids, Iowa, to 
be the eighty-third President of the 


American Bar Association. Whitney 
North Seymour, of New York City, was 
nominated for the newly created office 
of President-Elect and will automatical- 
ly succeed Mr. Randall as President 
on September 2, 1960, when the 1960 
Annual Meeting adjourns. Nomination 
by the State Delegates is tantamount to 
election. 

The State Delegates nominated 
Joseph D. Calhoun, of Media, Pennsyl- 
vania, to succeed himself as Secretary, 
and Glenn M. Coulter, of Detroit, 
Michigan, to be Treasurer—the sixth 





John D. Randall 
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man to occupy the office in the history 
of the Association. Mr. Coulter wil! 
succeed Harold H. Bredell, of Indian- 
apolis, Indiana, who had requested that 
he not be nominated for another term. 


Also nominated were three members 
of the Board of Governors: Egbert L. 
Haywood, of Durham, North Carolina, 
for the Fourth Circuit (including the 
District of Columbia); Benjamin 
Wham, of Chicago, for the Seventh 
Circuit; and Donald D. Harries, of 
Duluth, Minnesota, for the Eighth Cir- 
cuit. Members of the Board of Govern- 
ors are elected for three-year terms and 
three or four are elected annually. The 
other officers serve one-year terms. 


Mr. Randall 

The new President-Nominee, Mr. 
Randall, will be the first Iowan to hold 
the Association’s highest office since 
1888, when George G. Wright, of Des 
Moines, left office. 


Mr. Randall has practiced at the Bar 
for thirty-five years and has long been 
active in the work of the American Bar 
Association. He was Chairman of the 
House of Delegates in 1954-1956, and 
served as Chairman of the Association’s 
Unauthorized Practice and Regional 
Meetings Committees. He is a former 
President of the Linn County Bar As- 
sociation. More recently, he served as 
Co-Chairman of the Joint Conference 
on Professional Responsibility, formed 
several years ago by the American Bar 
Association and the Association of 
American Law Schools. 


He served as a director of the Ameri- 
can Bar Foundation from 1954 to 1956 
and has been a Fellow of the Founda- 
tion since the founding of the Fellows 
in 1956. 


He has served on the following na- 
tional conference groups as a repre- 
sentative of the American Bar Associa- 
tion: National Conference of Lawyers 
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and Realtors; National Conference of 
Lawyers and Representatives of Ameri- 
can Bankers Association, Trust Divi- 
sion; National Conference of Lawyers 
and Life Underwriters; and the Na- 
tional Conference of Lawyers and Ad- 
justers. He also has served as co-chair- 
man of the National Conference of 
Lawyers and Certified Public Account- 
ants. 

Mr. Randall was born in 1899 in 
Lisbon, Iowa, attended Coe College, 
and received his LL.B. degree from the 
University of Iowa in 1923. He has 
practiced in Cedar Rapids since his ad- 
mission to the Bar in that year. 


Mr. Seymour 

Whitney North Seymour, who will 
be the first to hold the office of Presi- 
dent-Elect in the Association, was born 
in Chicago in 1901. A graduate of the 
University of Wisconsin (A.B. 1920) 
and of the Columbia Law School 
(LL.B. 1923), he has been a partner 
in a New York law firm since 1929, ex- 
cept for 1931 to 1933 when he was 
Assistant Solicitor General in the 
Hoover Administration. 

He has been a member of the Board 
of Governors since 1957 and of the 
House of Delegates since 1947. He is 
now the Chairman of the Association’s 
Special Committee on Proposed Re- 
Vision of Judicial Canon 35 and is a 
former Chairman of the Committee on 
Individual Rights as Affected by Na- 
tional Security. He was President of 
The Association of the Bar of the City 


of New York (1950-1952) and for 
many years has been Chairman of the 
New York State Bar Association’s 
Committee on Civil Rights. 

He is Chairman of the Carnegie En- 
dowment for International Peace, and 
Chairman of the National Conference 
of Judicial Councils and the National 
Book Committee. He is President of the 
New York Joint Conference on Legal 
Education and is a former Chairman 
of Freedom House, and is active in 
many other professional and civic or- 
ganizations. He is past President of the 
American College of Trial Lawyers. 


Mr. Coulter 

Mr. Coulter has practiced in Detroit 
since his admission to the Bar in 1920. 
A graduate of Yates Polytechnic Insti- 
tute (Chittenango, New York) he re- 
ceived his A.B. from Michigan in 1916 
and his LL.B. in 1920. 

He served from private to major in 
the Army Ambulance Service in World 
War I, is a past President of the United 
Community Services in Metropolitan 
Detroit and was Chairman of the 
Executive Committee of the War Chest 
of Detroit in 1944-1946, 

He has served as Chairman of the 
House of Delegates’ Committee on 
Credentials and Admissions and as a 
member of the Board of Governors. He 
was President of the Detroit Bar As- 
sociation in 1942-1943. 


Mr. Haywood 


Mr. Haywood is a native of Durham 
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and was admitted to the North Caro- 
lina Bar in 1934, following his gradua- 
tion from the Harvard Law School 
(LL.B. 1934). He received his A.B. 
from the University of North Carolina 
in 1931. 


He has been State Delegate from 
North Carolina for six years and has 
been active in the work of many Sec- 
tions and Committees of the Associa- 
tion. 


During World War II, he served as 
a lieutenant commander in Naval in- 
telligence, and had tours of duty in the 
Philippines and in Japan. 


In his native city, he has served as 
President of the Kiwanis Club, Red 
Cross, Junior Chamber of Commerce, 
Junior Bar Association, and as Com- 
mander of the American Legion. 


“Leader of the Few” 
(Continued from page 356) 

This paragraph is refreshing as it is 
an unconscious illustration of Tenny- 
son’s line in The Holy Grail—“True 
humility, the highest virtue, mother of 
them all.” 

Lord Dowding continues: 


“The most difficult part of Mr. Col- 
lier’s task must have been to deal with 
my post-war activities. As a competent 
military historian he could act as an 
understanding critic of my Service ca- 
reer but he had no clue to follow as he 
entered the new world to which my 
footsteps led him. He has not shirked 
the task of reading and _ studying 
enough to appreciate the atmosphere 
in which my new work lies. He has 
avoided the temptation of writing de 
haut en bas concerning occupations 
which may appear to the orthodox as 
being strange, heretical and, still worse, 
‘non-U.’ 

“Perhaps I am wrong if I think I 
still detect a faint suspicion of apology 
in his defence of my very unfashion- 
able activities, 

“Whether this be so or not, I am 
glad of this opportunity of making it 
very clear that I myself am not in the 
least apologetic. 

“The evidence for the conscious sur- 
vival of death, and the possibility of 
intelligent communication between the 





Mr. Wham 


Benjamin Wham was born in 1891 
on a farm near Carthage, Illinois. He 
received his A.B. from the University 
of Illinois in 1915 and his J.D. in 1917. 
He has practiced in Chicago since 1920 
and has been a partner in his present 
firm since 1923. 

He served in the infantry during 
World War I and was a member of the 
Alien Hearing Board during World 
War II. 

He won the 1935 Ross Prize Essay 
Contest conducted by the American 
Bar Association. He has been the IIli- 
nois State Delegate in the House of 
Delegates since 1951, was President 
of the Illinois State Bar Association in 
1941-1942, and is a former member of 
the Board of Managers of The Chicago 
Bar Association. 


quick and the dead, is in my opinion 
quite convincing to the open mind... 
I confidently predict that all these ideas 
will be commonly accepted in a hun- 
dred years’ time, when those who re- 
ject them will be classed with those who 
now believe that the earth is flat. 

“If it were only a question of belief 
I might have kept quiet and retained a 
reputation for sanity and hardheaded- 
ness, but it is not only a question of 


belief. Faith without works is sterile. 
*% * * 


“For those who think as I do the fount 
of inspiration never ceases to flow. As 
we evolve, we become ready to receive 
more and more knowledge; and the 
more we know the better are we quali- 
fied to co-operate with the unseen 
Forces of Light in helping distressed 
humanity on both sides of the Grave.” 

Those interested in this later phase 
of Lord Dowding’s experiences and be- 
liefs may wish to follow them further 
in Lychgate and other books—Many 
Mansions and The Dark Star. 

To those who hear of interest in 
such intangibles with a tolerant skep- 
tical smile or those less tolerant who 
jeer and sneer, one may remark that 
even the most carping critics cannot 
reasonably suggest that the practical 
leader of the Fighter Command in the 
Battle of Britain has not, at least, one 
foot on the ground. To all skeptics Lord 
Dowding may well quote Hamlet: 
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Mr. Harries 

Donald D. Harries has practiced lay, 
in Duluth for thirty-seven years. He wa 
born in Caledonia, Minnesota, attend. 
ed the common schools there and in St 
Paul. He was graduated from Harvard 
College in 1916 and following war 
service obtained his law degree at the 
University of Minnesota in 1920. He 
was a Special Assistant United States 
Attorney from 1930 to 1933, to carry 
out a treaty between the United States 
and Canada; and served for ten years 
as General Solicitor of the United 
States Steel Corporation Divisions and 
Subsidiaries in the Lake Superior Dis- 
trict. He is now engaged in the general 
practice of law and as counsel to a firm 
in Duluth, in which he was a partner 
for many years. 


“There are more things in Heaven 
and Earth, Horatio, than are dreamt of 
in your philosophy”, and “There’s a 
divinity that shapes our ends, rough- 
hew them how we will.” 

Shakespeare, whether himself, or, as 
someone said “Another man of the 
same name”, or Edward de Vere, the 
17th Earl of Oxford or someone else, 
was a mystic, and the spiritual history 
of mankind teaches us that beliefs in 
unseen powers are recognized and ap- 
pealed to for help by soldiers, by law- 
makers and by other government of- 
ficers and by the public. The belief of 
Lord Dowding is not only significant 
and entitled to respect, but, as appears 
from the increasing number and vari- 
ety of spiritual books in the Western 
world, has been spreading since the 
nuclear bombs appeared. Aside from 
the cynics, there appears to be a grow- 
ing consciousness that the survival of 
the human race and the civilized part 
of it, depends on unseen spiritual 
forces. 


For all these reasons, if “liberty un- 
der law” is the hope for a peaceful 
world, the “Leader of the Few” in the 
Battle of Britain and his protective 
services to civilization before the 
United States entered the war, de- 
serve, for our sakes, to be known and 
remembered by the American Bench 
and Bar in connection with “Law Day” 
as a continuity. 
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William Logan Martin — 1883-1959 


John Temple Graves, in his tribute 
in the Birmingham Post-Herald, follow- 
ing the death of William Logan Martin 
on February 25, said this: 


To Logan Martin— 
Soldier Through Life 

“To drum-beat and heart-beat 

A soldier marches by...” 

William Logan Martin was a West 
Point graduate. He chose not to be a 
professional soldier but he carried the 
soldier quality through all his life. 

He was that way about his country, 
the Constitution, the South, his legal 
professional duty, exactitude, family, 
right and wrong. 

Forty years before Albert Patterson 
and “Crack” Hanna, he cleaned up 
Phenix City, as Alabama’s attorney 
general. It might have stayed clean if 
he hadn’t resigned to enter the army 
with our first forces of World War I. 

Even though he had been ill, he died 
Wednesday with his boots on, deep in 
strategies of a nationwide move for a 
re-birth of his country’s first principles. 


The soldier of whom Mr. Graves 
wrote was an outstanding figure in the 
ranks of the American Bar Association. 
He served from the beginning of the 
House of Delegates as State Delegate 
from Alabama. The Board of Gover- 
nors, from 1943 to 1946, benefited 
from his constant service in its work. 
He was Vice President and a Director 
of the American Bar Association En- 
dowment. He served as chairman and 
member of highly important commit- 
tees. His bent took him into constitu- 
tional matters in which he made lasting 
studies. His reports and numerous 
articles on a proposed constitutional 
amendment in the limitation of income 
taxes and on the composition of the 
electoral college appeared in the Jour- 
NAL and other publications. His con- 


tributions have become a part of the 
great collections of bar association 
work of the Cromwell Library and fu- 
ture students will use them as source 
material in those subjects. 

The personal contacts of Logan 
Martin in the Association ranks were 
extensive—no man stood higher for 
his culture and solid lasting qualities 
of mind and heart than he. 

Back of the activities and standing 
of a member of the American Bar 
Association are his qualities as a law- 
yer and a citizen of his state. The 
capacities of Logan Martin were util- 
ized to a high degree in the service of 
Alabama and the communities in which 
he lived—Montgomery and Birming- 
ham. He was President of the Alabama 
State Bar (1946-1947). Sons of a dis- 
tinguished lawyer, Thomas W. Martin 
and William Logan Martin started law 
practice together in Montgomery. 
Logan Martin served as deputy and 
then attorney general of Alabama and 
as a Judge of the Circuit Court of 
Montgomery County. Thomas Martin 
transferred his great organizing talents 
to the electric power industry, becom- 
ing President and then Chairman of 
the Alabama Power Company. Logan 
Martin transferred his practice of law 
to Birmingham and thereafter served 
as general counsel of the Alabama 
Power Company through its continu- 
ous growth and great additions to 
the economic and social betterment of 
the State of Alabama. The professional 
standing and influence of the firm 
headed by Logan Martin was always 
maintained at the highest level. 

Civic duties of all kinds had his care- 
ful attendance and direction. He was 
intensely proud of the establishment 








William Logan Martin 





of the Southern Research Institute by 
his brother Thomas Martin, a serv- 
ice of immense value to the entire 
South. It is indicative of the part 
which the Martin family played in the 
development of the state and commu- 
nity in which Logan Martin lived. He 
had every right to be proud of his fam- 
ily. 

In his home in Birmingham his life 
and that of many friends was enriched 
by his marriage to Thelma Sloss in 
1954 with a consequent increase in the 
hospitality which flowed from their 
home. 


With this brilliant record of faith- 
ful and rewarding service to his pro- 
fession and his community this tribute 
may be closed fittingly as it began 
with words from his friend Mr. Graves 
—And to William Logan Martin as he 


moves on—Salute!” 


Cart B. Rix 


Milwaukee, Wisconsin 


April, 1959 * Vol. 45 371 




















Books for Lawyers 











Founpations: THEIR POWER 
AND INFLUENCE. By René A. 
Wormser. New York: The Devin-Adair 
Company. 1958. $7.50. Pages xx, 412. 

In the opening paragraph of his 
introduction the author quotes John 
O’Donnell’s column in the New York 
Daily News: “The incredible fact was 
that the huge fortunes piled up by such 
industrial giants as John D. Rockefeller, 
Andrew Carnegie, and Henry Ford 
were today being used to destroy or 
discredit the free-enterprise system 
which gave them birth.” 


The author was counsel for the 
Reece Committee, and his book is a 
review of that Committee’s investiga- 
tion of foundations, which was termi- 
nated in 1954, and an expression of the 
author’s own viewpoint arising from 
his mature consideration of the facts 
disclosed by that investigation. The 
findings of the Reece Committee and 
the story of some of the difficulties 
which it encountered are included as 
an appendix. 


The Reece Committee’s investigation 
was limited by the resolution which 
created it to a determination of whether 
or not foundations are using their re- 
sources for un-American and subver- 
sive activities; for political purposes; 
propaganda, or attempts to influence 
legislation. The Committee is therefore 
not subject to criticism for the narrow 
scope of its investigation, though it 
must be remembered that the enabling 
resolution was drafted by Congressman 
Reece. 


In any event, the investigation and 
findings of the Committee are confined 
to a selected few of the major founda- 
tions and to projects financed by those 
foundations which the Committee 
deemed objectionable because they are 
too liberal. 


There is consequently no evidence 
of countervailing tendencies which 
might be found in the projects financed 
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by the 7,000 smaller foundations, by 
private individuals and business cor- 
porations, by organizations such as the 
D.A.R. and American Legion or by 
publishers of conservative books. Nor 
is there any evidence of the admittedly 
have been 
accomplished by the major foundations 


enormous benefits which 


which were investigated. 


Nevertheless, on the basis of the 
Committee’s work, the author points to 
many problems in relation to founda- 
tions which deserve serious considera- 
tion. 


Enormous size, interlocking direc- 
torates in foundations and their bene- 
ficiaries, and the extent to which trus- 
tees should participate in the day-to- 
day decisions which go beyond general 
policy making, are problems which 
have a general parallel with those of 
business corporations. 

The power of money, particularly 
where perpetual control of a vast busi- 
ness corporation is involved, may have 
repercussions such as those which led 
to the enactment of mortmain statutes 
directed against the church. 


Questions of legislative policy arise 
because it is difficult to draw the line 
between propaganda and education. 
There is room for argument as to the 
selection of persons to whom grants are 
made. 


These problems have not been over- 
looked by the foundations themselves. 
The author quotes F. Emerson Andrews 
of the Russell Sage Foundation as sug- 
gesting that foundations should (1) 
before voting a grant, make certain of 
the integrity and competence of the 
persons involved, the responsibility of 
the organization and the worth of the 
project; (2) after voting the grant, 
make no attempt to influence appoint- 
ments or internal policy of the organi- 
zation, avoid membership on its board 
and give counsel only if asked; (3) 
when requesting financial and progress 
reports, avoid any suspicion of control 


over the nature of their findings or 
their distribution; (4) in the unlikely 
case of complete misapplication of 
funds or other malfeasance, discon- 
tinue further payments or bring action 
for recovery. 

With this the author agrees, but 
believes that it is the duty of the trus- 
tees to examine the product to deter- 
mine whether it (a) has been produced 
with bias, and (b) has materially 
affected our society, or could so affect 
it, and in such case to take corrective 
action by broadcasting a repudiation, 
and, in most cases, by financing a 
counter project. 

If we examine the list of projects, 
ideas and persons adversely criticized 
in the book, we find that the require- 
ment for repudiation means a great 
deal more than appears on its face. 

It is impossible in the short space 
of this review to outline all that the 
author believes dangerous, but the 
following are typical. Among the un- 
desirable concepts and movements sup- 
ported by foundations are the welfare 
state; economic determinism; impair- 
ment of our national sovereignty: free- 
dom of American citizens to propose 
and adopt modifications in the struc- 
ture of government and in their other 
institutions; attacks on big business; 
adulation of 
development of humanism: progressive 
education; experiment in government, 
education or family life; the New 
Deal; change of institutions, principles 
and methods, and of social economic 


big government; the 


and political mechanisms, which a great 
many people wish to have retained as 
they are; the improvability of man; 
international world politics; the rights 
of human beings as set forth in the 
Universal Declaration of Human Rights 
of the United Nations; the sophistries 
of John Maynard Keynes; and the 
League of Nations, the United Nations 
or similar global schemes. 

In the author’s opinion the fact that 
foundations have supported the proj- 
ects of a long list of individuals of 
whom he disapproves is evidence of 
bias. The following are representative. 

John Dewey is said to have expound- 
ed a principal [pragmatism?] which 
has become destructive of traditions 
and has created much of the difficulties 
and confusion which we find today, 
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resulting in the undermining of the 
doctrine of inalienable rights and the 
theory of natural law which underlie 
our sy stem of government. 

Gunnar Myrdal is characterized by 
a committee witness as a Swedish 
socialist, critical of our Constitution 
and of the American people. The dan- 
gers when foundations finance studies 
in the social sciences by such a man 
have become evident because the Su- 
preme Court of the United States based 
its decision in the segregation cases, 
in part, upon Dr. Myrdal’s American 
Dilemma. 

Professor Zechariah Chafee of Har- 
vard conducted a regular course in 
human rights; Dean Griswold wrote 
a booklet on the Fifth Amendment; 
and Joseph Welch appeared on a tele- 
vision program to expound the “Con- 
stitution’s protection of individual civil 
liberties”. 

The net result would seem to be that 
foundations must avoid anything con- 
troversial and must repudiate all re- 
search and each publication which has 
resulted in a viewpoint differing from 
that believed to have been held in the 
good old days when charitable dona- 
tions went for foreign missions and 
the worthy poor. 


Louis P. HALLER 
Chicago, Illinois 


— POLICIES. By Simon 
N. Whitney. New York: The Twentieth 
Century Fund. 1958. Two volumes. 
$10.00. Pages 1101. 


Lest anyone assume that this compre- 
hensive and well-documented work is 
for the antitrust student alone, let me 
at the outset state that it is a work that 
should not be ignored by any practi- 
tioner in the field of business law or even 
by any layman engaged in any one of 
the twenty industries specifically studied 
in the two-volume analysis of the trials 
and tribulations of American business 
under the Sherman Act, the Federal 
Trade Commission Act, the Clayton 
Act and the enforcement of these acts 
by the Department of Justice and the 
Federal Trade Commission since 1890. 

The industries covered are meat 
packing. petroleum, chemical manufac- 
turers, steel, paper, bituminous coal, 


automobiles, cotton textiles, cast iron 
pipe, tobacco products, anthracite, alu- 
minum, shoe machinery, motion pic- 
tures, tin cans, farm machinery, corn 
refinery, cement, pullman cars and in- 
surance. In each case the history of the 
industry is given after a careful de- 
scription of its scope and then the in- 
stances in which the industry has felt 
the effects of the anti-trust statutes are 
related and carefully analyzed. 


Except for the sincere students of 
antitrust law, there undoubtedly are 
few who would be interested in the 
study of all twenty industries, but by 
the same token there is practically no 
corporation or business lawyer who 
would not be interested in at least a 
few of those described. The chapters in 
which the reader has an interest should 
prove most absorbing and educational. 


So diversified are the problems of 
the various industries that it is difficult 
to generalize, but it would appear that 
the author finds in most instances that, 
although the industries have done a 
good job in maintaining the competi- 
tive spirit and discharging their duty 
to the public, the antitrust statutes have 
been beneficial in aiding the particular 
industry to reach this desired result. 

Professor Whitney has not been con- 
tent to merely make his own observa- 
tions on this subject, but has endeav- 
ored to secure the reactions of the busi- 
ness leaders in the various industries 
and somewhat surprisingly the major- 
ity of these leaders seem to agree that 
the over-all results of the enforcement 
of the various antitrust statutes has had 
a beneficial effect on the American in- 
dustrial life. The author starts off with 
the proposition that the students of 
antitrust law fall into four groups. The 
first two are in favor of antitrust laws, 
but disagree as to the type of enforce- 
ment and the other two disapprove of 
the antitrust laws, with the fourth 
group being the more radical and desir- 
ing complete control by the govern- 
ment. The author states his intention 
to give to the reader sufficient facts and 
figures to allow him to determine into 
which group he falls. It is your review- 
er’s opinion that he succeeds admi- 
rably. Each industrial discussion is re- 
plete with tables, statistics and foot- 
notes to show the size of the industry, 
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its historical growth, the breakdown of 
business between the various firms in 
the industry, the tendency towards 
diversification or towards concentra- 
tion as the case might be, towards price 
control or a more competitive situation 
and finally the effect of the application 
of the antitrust laws to the industry. 

A point-by-point summary at the 
close of each chapter makes the ma- 
terial not only extremely readable, but 
facilitates the comparison of one in- 
dustry with another. 


The Special Committee on Antitrust 
Policy of The Twentieth Century Fund 
which was appointed to review the 
study and to consider the problems dis- 
closed by the research makes a very 
conservative but pertinent observation 
at the end of its report which reads: 
““As a committee we do not take a stand 
on concrete antitrust issues of any sort 
including the vital questions of just 
what types of suit ought to be brought 
by the enforcement agencies. It is 
moreover too early for a definitive ap- 
praisal of antitrust policy in the light 
of observed results; the research report 
has laid some more bricks in a struc- 
ture of facts on which such an appraisal 
could be based, but the structure is 
very far from complete. We are there- 
fore content here to call attention to a 
seriously neglected field of study and 
to applaud a promising beginning in 
this field.” Your reviewer would also 
like to add his applause and to suggest 
that not only do we have in these two 
volumes a comprehensive study of anti- 
trust issues, but we also have a delinea- 
tion of the American industrial scene, 
the like of which is seldom found. 


JosePpH H. Gorpon 
Tacoma, Washington 


‘Tee MESSENGERS OF PEACE— 
AN ALLEGORY. By William Stanley 
Parker. Boston: The Christopher Pub- 
lishing House. 1959. Cloth, $1.75. 
Pages 40. 

This little book of 40 pages contains 
an allegory which would certainly not 
be described by Mrs. Malaprop’s fa- 


mous remark in Sheridan’s play, The 


Rivals—‘as headstrong as an allegory 
on the banks of Nile”. It is an imagi- 
native play by a Boston architect, not 
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for many years, but with both feet on 
lawyers’ ground as demonstrated by 
the fact that in 1954 he collaborated 
with Faneuil Adams (one of the most 
competent members of the Boston Bar) 
in writing a law book which has be- 
come one of standard reference for 
lawyers, architects and contractors— 
the American Institute of Architects’ 
Standard Contract Forms and the Law. 
He also has a rare imagination—some- 
thing not too common in any pro- 
fession, but described by Dr. Einstein 
as “more important than knowledge”, 
by Shelley as “the great instrument of 
moral good”, and by Napoleon when 
he said “the human race is governed 
by its imagination”. 

Many years ago Mr. Parker heard 
a sermon. He has developed it into a 
play before an imaginary court com- 
posed of human qualities. Presided 
over by Justice, its other members are 
Sense of Humor, Humility, Selfishness, 
Intemperance, Restraint, Truth, Deceit, 
Unselfishness and Sacrifice. Each in 
turn makes comment seeking to justify 
its own characteristic as an important 
ingredient in human affairs. Justice 
sums it up at the end. 

It was said of the late John G. 
Milburn, of the New York Bar, that he 
made it a practice for more than fifty 
years to read something outside of his 
work for fifteen minutes every day, 
and by so doing became one of the 
best-read men at the Bar. Here are 40 
pages of timeless literature in which 
the English language is used as it 
should be used and in which, I believe, 
thoughtful lawyers, as well as other 
thoughtful persons, will find more 
worth thinking about than they will 
find in many other volumes. It seems 
suggestive in connection with the ob- 
servance of “Law Day”. 

FRANK W. GRINNELL 
Boston, Massachusetts 


Moooern AMERICAN ANTI- 
TRUST LAW. By Heinrich Kronstein 
and John T. Miller, Jr. New York: 
Oceana Publications. 1958. $7.50. 
Pages 319. 

If we pause to count the years since 
the passage of the Sherman Act, now 
nearly threescore and ten, we must 
concede that antitrust is no longer to 
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be regarded as a youthful field of law 
development. Yet, despite its long and 
eventful history, antitrust law still 
awaits its great chroniclers: much of 
its significance and drama remain 
untold. 


True enough, there is a constant 
outpouring of writing on antitrust, as 
one who tries to keep abreast of 
developments is well aware. The work- 
a-day literature, such as law journal 
articles and notes, symposia and 
speeches, is, of course, by its nature 
limited in scope and of short-lived 
value. In solid book form, we have 
little except a few first-class case books. 
What is sorely needed is a good, gen- 
eral treatise; in fact, several treatises 
to synthesize the elements of law, 
economics and policy which inhere in 
antitrust. 

The volume under review is rather 
difficult to classify, for it is neither 
treatise nor case book but in a sense 
both. The authors have incorporated 
into the text generous selections from 
opinions and other legal materials. 
The selections include not only judicial 
opinions but also decisions of the 
Federal Trade Commission, reports 
and hearings of Congress, and writings 
of leading legal commentators. There 
is considerable merit in having the 
primary and secondary materials read- 
ily at hand, even though this technique 
may at times interfere with the continu- 
ity and flow of the text. 


In view of its size—less than 300 
pages of text—the scope of this volume 
is truly astonishing. There are five 
chapters on the substantive law, cover- 
ing monopoly, mergers, exclusive deal- 
ing arrangements, price discrimination 
and resale price maintenance and fair 
trade; three chapters on what may be 
called jurisdiction and procedure, deal- 
ing with interstate commerce, equity, 
criminal and private damage suits, and 
the Federal Trade Commission: and 
two special chapters on the antitrust 
laws in relation to the regulated indus- 
tries and international trade. One may 
rightly wonder how this is accom- 
plished in such short compass. In 
part, this is made possible by the device 
of combining the selected material and 
the text. Also the discussion is confined, 
for the most part, to events which have 





taken place within the last decade. | 
should judge, for example, that virtu- 
ally all of the passages are from opin- 
ions handed down since 1950. Finally, 
the authors are concerned with ex- 
position, explaining what the law is, 
how it developed and what possible 
directions it may take in the future. 
Analysis and critical comment play a 
subordinate role. 


The chapter on mergers illustrates 
the authors’ method. The chapter con- 
sists primarily of excerpts from a num- 
ber of opinions, including sizeable 
quotations from the majority and dis- 
senting opinions of the Supreme Court 
in the Du Pont-General Motors case. 
We find, however, no analysis of the 
thorny questions of the standards of 
illegality to be applied under Section 7 
of the Clayton Act or on how markets, 
geographic and product, are to be de- 
fined. For example, though the ques- 
tion is raised, no attempt is made to 
explain whether the test of reasonable 
interchangeability of the Du Pont- 
Cellophane case is modified by Mr. 
Justice Brennan’s opinion in Du Pont- 
General Motors. 


On the other hand, in the chapter 
on international trade, the authors do 
give us the benefit of their personal 
Perhaps their willingness to 
commit themselves here is due to their 
special interest in the subject matter, 
for, after all, this is the first volume 
of the Institute for International and 
Foreign Trade Law. On the whole. the 
authors favor a broad concept of juris- 
diction in the application of our anti- 
trust laws to commerce with foreign 
nations. While not unmindful of the 
complexities involved, I do believe 
that the authors, at least on certain 
points, tend to oversimplify them. Take 
as an example the question of the pro- 
duction of documents located in for- 
eign countries. “Presence in a foreign 
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country of subpoenaed documents”, 
the authors state, “‘is in itself no excuse 
for quashing the subpoena. The burden 
is on the served corporation to show 
that foreign law prevents removal, and 
that all steps that might be taken under 
such law to secure permission for re- 
moval have been attempted” (pages 
279-80). This short statement may 
leave the impression, wrong to be sure, 
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that no significant problems exist in 
this area. 

From what has been said, it is 
clear—or should be—that Kronstein 
and Miller did not try to produce a 
definitive text on antitrust law. Their 
goal was much more limited, i.e., to 
sketch out the recent developments in 
this branch of the law. This they have 
ably done. Needless to say, the pro- 
fessionally interested will make a place 
for this volume on the reference shelf. 
But the work should find a larger audi- 
ence. The text, the selected opinions, 
and the copious notes on cases and 
materials make this a valuable refer- 
ence work which may be profitably 
consulted by anyone concerned with 
the developments which have taken 
place, especially in the last ten years, 
in the field of antitrust law. 

Epwarp F. Howrey 
Washington, D. C. 


Tee MURDER AND THE TRIAL. 
By Edgar Lustgarten. New York: 
Charles Scribner’s Sons. 1958. $5.50. 
Pages 340. 

Anthony Boucher, himself a master 
of crime both true and fictitional, states 
in the introduction that the author, 
Edgar Lustgarten, is the foremost living 
writer in the field of true murder, as 
he possesses in high degree the four 
necessary qualities: literacy, scholar- 
ship, insight into human character and 
emotions, and a feeling of irony. 

Mr. Lustgarten is a second genera- 
tion lawyer who practiced in Man- 
chester, England, for ten years before 
World War II. His war-time activities 
in counter-propaganda for the B.B.C. 
disclosed his talents as a writer. He has 
since written a number of books and 
essays in the field of true murder as 
well as in allied fields. 

The seventeen essays on murder 
cases in this book include several from 
earlier collections as well as some un- 
known in America. 

Due in part to his training as a 
lawyer the author is able to present not 
only the facts of the murder but also 
to take the reader into the courtroom 
and enable him to see England’s finest 
advocates: Rufus Isaacs, Marshall Hall, 
Patrick Hastings, Norman Birkett and 
others crossing swords with each other 
as well as the courts. The same may be 








said as to Governor Robinson, defense 
counsel for Lizzie Borden in the only 
American case. Enough actual record 
is given to show the supreme artistry 
of direct and cross-examination and the 
niceties of courtroom technique which 
may determine life and death. 

The book presents a rare opportunity 
to see man’s inner self, stripped of the 
veneer of civilization, under the search- 
light of a murder trial. 

The first essay on Edith Thompson 
presents a study of a remarkable and 
complex personality possessing intel- 
ligence, vitality, a natural grace and 
poise, sensitiveness and the quintessen- 
tial femininity that fascinates the male. 
She possessed the instincts of an artist 
and, lacking the artist’s outlet, she used 
them in a manner that led to her un- 
doing. There was nothing in her sober, 
thrifty husband or her humdrum exist- 
ence to fire her imagination as the 
artist in her avidly desired. 

She found this in Bywaters. He was 
eight years her junior but conspicuous- 
ly virile and handsome in a heavy, 
sensual way. She raised this earthy love 
to the heights. She breathed into their 
love a flame so fierce that even he was 
transported and transfigured. 

The major mistake was in his keep- 
ing her letters in which her great pas- 
sion was beautifully set forth for all to 
see at the trial. But they did more than 
that, they contained unclear passages 
which the Crown presented as having 
been incitement to the murder of her 
husband. 

Reverend George Dyson, the lover 
of Adelaide Bartlett, is quite a different 
person. Far from possessing the artistic 
and soaring emotions of Edith Thomp- 
son, he cravenly turned on his lover in 
a desperate attempt first to save his life 
from the charge of murdering her hus- 
band and second to retain his eligibility 
for the ministry. While he went free it 
is a fair assumption that he was dis- 
qualified for the ministry and that his 
future life was scarcely worth living. 

Lizzie Borden, accused of the murder 
of her father and stepmother (a bloody 
axe was found in the basement and she 
burned a dress claiming it had paint 
stains and not blood stains) again dif- 
fers materially from the above two. 


As eminent defense counsel pointed 
out to the jury, her features were re- 
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fined, her hair modestly groomed, her 
clothes severe and simple and _ her 
hands long, slim, white and delicate; 
she had all the appearance of a lady. 
Wisely, eminent defense counsel left it 
at that and did not place her on the 
stand, for who knows what dark 
thoughts were concealed behind that 
gentle brow? 

Instead he ripped the prosecution’s 
evidence to shreds so there was nothing 
left for the jury to do but find her not 
guilty. 

The cross-examination by the Crown’s 
medical expert in The Brothers Staun- 
ton would be of value to any court or 
lawyer in the field of criminal law; and 
may we conclude for the sake of 
brevity by saying that a reading of all 
seventeen essays would be interesting 
to laymen and lawyers alike. 


BENJAMIN WHAM 
Chicago, Illinois 


‘Lie STRUGGLE TO UNITE 
EUROPE, 1940-1958. By Arnold J. 
Zurcher. New York: New York Uni- 
versity Press. 1958. $5.00. Pages xix, 
254. 

The statement of a Roman jurist that 
knowledge of law means “knowledge 
of things divine and human”! may be 
a strong overstatement, but it properly 
indicates that a lawyer’s intellectual 
horizon must go beyond the limits of 
law itself. And it is Sir Walter Scott 
whose Guy Mannering contains this 
frequently quoted sentence: “A lawyer 
without history or literature is a me- 
chanic, a mere working mason; if he 
possesses some knowledge of these he 
may venture to call himself an archi- 
tect.” Certainly, a lawyer who wants 
to be an artist and not a mere crafts- 
man must be interested in contem- 
porary history. It is a segment of con- 
temporary history with which this book 
deals, which is authored by a well- 
known political scientist who is also the 
director of the Institute of Postwar Re- 
construction at New York University, a 
member of the Council on Foreign 
Relations, and a member of the execu- 





1. Jurisprudentia est divinarum atque human- 
arum rerum notitia, usually translated as 
“jurisprudence, is the knowledge of things 
divine and human,” although the Latin juris- 
prudentia does not mean “jurisprudence” as 
we understand this term, in other words does 
not mean philosophy of law, but means legal 
learning, which is also the meaning of the 
German term ‘“Jurisprudenz,” whereas the 
French term jurisprudence refers to case law. 
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tive committee of the Committee on 
United Europe. More particularly, it 
presents the development which the 
Pan-Europe movement, based on the 
programmatic idea of the Austrian 
Count Richard Coudenhove-Kalergy 
that the European states should be 
brought within the framework of a 
federal union, has gone through be- 
tween 1940 and 1958, that is since the 
time when its founder, as a self-exile 
from Hitler’s Europe, arrived in New 
York. It pays particular attention to 
the support the movement found in 
this country when President Franklin 
D. Roosevelt, who had not much 
sympathy for it, was succeeded by 
President Harry Truman who strongly 
favored it. It also describes the great 
impetus the progress of the movement 
was given by the inspiring leadership, 
at a certain time, of Winston Churchill 
who, however, also initiated the British 
policy to give the movement great 
support and establish a close relation- 
ship to it, yet to isolate therefrom the 
United Kingdom. A detailed history 
and analysis of the “Council of 
Europe”, the Coal and Steel Com- 
munity, the abortive European Defense 
and European Political Communities, 
and the recent treaties for “Euraton” 
and the “European Common Market” 
fills a large part of this well-docu- 
mented and readable book. Professor 
Zurcher’s approach is that of a scholar 
who enthusiastically believes in the 
soundness of the Pan-Europe idea 
whose realization would bring the 
affected areas a political as well as 
economic improvement. But he also 
sees the political conditions which are 
bound to postpone, though not to frus- 
trate, the achievement of this progress 
toward which important advances have 
been made by the multi-state organiza- 
tions which he covers in detail. No 
doubt, what he writes about is of great 
significance for what we have come to 
call the Free World. He himself brings 
this out well in the following sentences: 
“United Europe is thus no longer an 
idealist’s dream but a practical goal 
of politics. It is one of the profoundly 
revolutionary ideals that is currently 
influencing opinion and institutional 
developments in one of the most im- 
portant regions of the world. In time 
the European Movement could bring 
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about a renaissance of Europe’s world 
position, a position currently being 
eclipsed as a result of relative economic 
decline, the dynamics of contemporary 
world politics, the growing role of the 
so-called non-European super powers, 
and the impact of the colonial revolu- 
tion.”* And his prospective view is 
thus expressed by him: “The ancient 
framework of the national state system 
may and doubtless will persist indefi- 
nitely without much overt change, but 
its internal decay, brought about by 
its failure to secure the moral and 
material aspirations of the rank and 
file, will become increasingly apparent 
as time moves on... The European 
Movement has supplied or will supply 
the alternative in Europe. The future 
of political organization in Western 
Europe lies with the concept of re- 


integration 
23 


gional and _ continental 
fostered by that Movement. 

The book is apt to convey the im- 
pression that the Pan-Europe idea is 
not utopian, but highly realistic and 
that it is on the march as one of the 
important intermediate steps toward 
the ultimate goal of a world relieved 
from the recurrent danger of war. 

MAXIMILIAN KOESSLER 

San Francisco, California 


Preparation MANUAL FOR 
AVIATION NEGLIGENCE CASES. 
By Stuart M. Speiser. New York: 
Federal Legal Publications, Inc. 1958. 
25.00. Pages 1001. 


This is a good book to read while 
travelling by train or steamship or 
other mode of surface transportation. 
I don’t recommend it as light en route 
reading or inspirational material when 
one is travelling by air. 

This is one of the first real “big 
books” on the complexity of the mod- 
ern aviation trial. While there are many 
works devoted to accidents at sea 
where the concern is mostly cargo, in 
the air field, where the concern prin- 
cipally is human lives, little has been 
written. 

The advent of the air age has 
brought the problem to the trial law- 
yer, how can one prove the cause of an 





2. Page 208. 
3. Page 209. 


airplane accident? How can one prove 
any of the surrounding circumstances, 
absent the rare fortune of finding eye- 
witnesses ? 

The answers to these problems as 
they arise in many aviation tort cases, 
may be found in this excellent new 
book by a nationwide authority on the 
subject. Mr. Speiser, in addition to be- 
ing a trial lawyer, author and lecturer, 
is also a former pilot. 

Just over a thousand pages in length, 
this book contains practical materials 
which are the very essence of propcr 
rial preparation in this highly tech- 
nical field. There are chapters on main- 
tenance, repair and overhaul, opera- 
tions navigation and piloting, manu- 
facturers, airports, aviation schools and 
aviation repair stations. In each chap- 
ter the reader will find summaries of 
the applicable government regulations 
as well as illustrations of the govern- 
ment and airline forms and manuals 
used, 

It is not unusual in an airplane case 
to have a request for over one thousand 
interrogatories for answer, and Mr. 
Speiser indicates such cases in his 
book, a prerequisite to the framing of 
such interrogatories. The pursuit of the 
answer to “what happened” becomes a 
fascinating game, grizzly though it may 
be, in through charred 
wreckage for clues to what propeller 
and paint left its “fingerprint” on what 
part of what other plane. The main- 
tenance charts and records of them- 
selves give a history to airplanes far 
more detailed and identifying than per- 
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sonal histories of human beings. 

There are separate chapters on the 
Civil Aeronautics Board and the Civil 
Aeronautics Administration, the two 
federal agencies which share regula- 
tory powers in aviation. 

Chapter 10, “Topical Federal Index”, 
in its 132 pages contains an indis- 
pensable compilation of all Civil Air 
Regulations, Regulations of the Ad- 
ministrator of Civil Aeronautics, Civil 
Aeronautics Manuals, Aviation Safety 
Releases, Flight Operations and Air- 
worthiness Releases, and Technical 
Standard Orders. This chapter is the 
key to thousands of pages of complex 
government publications, which play a 
vital part in the trial of most aviation 
negligence cases. 
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In his one-hundred-forty-page chap- 
ter on accident investigation, Mr. Speis- 
er includes many photographs, dia- 
grams and hints, invaluable in the field 
of investigation which must provide 
the cornerstone of the attorney’s case. 

Over one hundred and sixty pages 
are devoted to aviation terminology, in- 
cluding separate sections on naviga- 
tion and air traffic terms, meteorology, 
and contractions. Aviation has a lan- 
guage all its own, and this chapter is 
bound to be of considerable aid to the 
novice and the experienced birdman 
alike. 

Mr. Speiser’s modus operandi, which 
may become the reader’s in part, his 
tremendous fund of factual informa- 
tion and experience are set down in 
this book for the trial specialist who 
would try an aviation case, either for 
the first time or even for a specialist 
who has tried many of them. The Bar 
owes a great debt to Mr. Speiser for 
taking the time to compile this volu- 
minous and indispensable work. 

MELVIN M. BELLI 
Los Angeles, California 
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Review of Recent 
Supreme Court Decisions 


Constitutional law. . . 
legality of sentence 

Williams v. Oklahoma, 358 U. S. 
—, 3 L. ed. 2d 516, 79 S. Ct. 421, 
27 U. S. Law Week 4126. (No. 124, 
decided February 24, 1959.) On writ 
of certiorari to the Criminal Court of 
Appeals of the State of Oklahoma. 
Affirmed. 

At issue here was the constitutional 
validity of a death sentence imposed on 
a charge of kidnaping by an Oklahoma 
court. 

The petitioner was charged with 
murder and changed a plea of not 
guilty to guilty during his trial. He 
received a life sentence on the murder 
charge. Thereafter he was charged with 
kidnaping and again pleaded guilty. 
After interrogating the petitioner, the 
court accepted the guilty plea and the 
petitioner was eventually sentenced to 
death. The Supreme Court affirmed this 
sentence over the contention that it was 
imposed in violation of the Fourteenth 
Amendment. 

The Court’s opinion was delivered by 
Mr. Justice WHITTAKER. The petitioner 
relied heavily upon the contention that 
he had been denied his constitutional 
rights by a statement read by the 
State’s Attorney before the sentencing 
judge. In the statement, the State’s 
Attorney recounted the details of the 
armed robbery committed by the peti- 
tioner and the following chase by the 
police, including the story of how peti- 
tioner forced his way into an automo- 
bile and compelled the driver at gun- 
point to drive out of the City of Tulsa 
to a point on a dead-end road where 
petitioner shot and killed him. The 
‘itate’s Attorney also recalled the peti- 
tioner’s previous criminal record and 
asked for a death sentence. 

The Supreme Court pointed out that 
the facts related by the State’s Attorney 
were true, as shown by the fact that 





Reviews in this issue by Rowland Young. 





the defendant had failed to suggest any 
correction in the State’s Attorney’s re- 
cital at the invitation of the sentencing 
court. The Court said that, in determin- 
ing the kind and extent of punishment 
to be imposed, a sentencing judge is 
not restricted to evidence adduced from 
witnesses in open court. 


Furthermore, said the Court, murder 
and kidnaping were two distinct charges 
under Oklahoma law, and so there was 
no double jeopardy. The penalty for 
kidnaping in Oklahoma, the Court 
noted, was a minimum of ten years’ 
imprisonment to death, and the sen- 
tencing judge, in the exercise of his 
discretion, would necessarily have to 
consider all the circumstances of the 
crime. “Certainly one of the aggravat- 
ing circumstances involved in this kid- 
naping crime was the fact that the 
petitioner shot and killed the victim in 
the course of its commission”, the 
Court said. 

The Court also rejected a contention 
that the sentence of death was “dis- 
proportionate” to the crime. 

Mr. Justice Douc as noted that he 
dissented, “being of the view that peti- 
tioner was in substance tried for mur- 
der twice in violation of the guarantee 
against double jeopardy.” 

The case was argued by John A. 
Ladner, Jr. for petitioner and by Mac 
Q. Williamson and Sam H. Lattimore 
for respondent. 


Constitutional law... 
right to counsel 

Cash v. Culver, 358 U. S.—, 3 L. 
ed. 557, 79 S. Ct. 432, 27 U. S. Law 
Week 4108. (No. 91, decided February 
24, 1959.) On writ of certiorari to the 
Supreme Court of Florida. Reversed. 

Here the Court reversed denial of a 
writ for habeas corpus sought by the 
petitioner, who was serving a fifteen- 
year sentence for burglary. 


378 American Bar Association Journal 


George Rossman 


EDITOR-in-CHARGE 





The Court’s opinion was delivered 
by Mr. Justice Stewart. Noting that 
the record consisted only of the 
habeas corpus petition and the Florida 
Court’s bare order of denial, the Court 
stated, “With the case in that posture, 
the factual allegations of the petition 
must for present purposes be accepted 
as true.” As alleged, the facts appeared 
to be that the petitioner was an un- 
educated farm boy of 20 when he was 
first tried by a jury. At that trial, he 
was represented by experienced coun- 
sel of his own choice. The jury was 
unable to agree on a verdict and a 
mistrial was declared. 


The petitioner was then, according 
to the allegations, immediately placed 
in solitary confinement and first learned 
of his second trial on the evening be- 
fore it was to begin. Only a few days 
earlier he had been informed that his 
former lawyer had withdrawn. The 
petitioner’s mother had tried to engage 
new counsel but all the lawyers she 
approached refused, telling her that the 
fee that she could offer was inadequate 
and that the time for preparation was 
too short. At the opening of the second 
trial, the petitioner asked for a con- 
tinuance so that he could have time to 
obtain a new lawyer or that the court 
appoint counsel. Both requests were 
denied and the trial proceeded at once, 
with the petitioner conducting his own 
defense. 

An alleged accomplice pleaded guilty 
and testified for the state, stating that 
he and the petitioner with two others 
had burglarized stores, stolen a truck 
and engaged in a running battle with 
the police. No evidence in the case, 
except the testimony of this accomplice, 
connected him with the petitioner. The 
petitioner, a first offender, received a 
fifteen-year sentence; the accomplice, 
an ex-convict, received ten years. 

The circumstances “so clearly make 
[this case] one where... federal or- 
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ganic law required the assistance of 
counsel that it is unnecessary here to 
explore the outer limits of constitu- 
tional protection in this area”, the 
Court declared. The Court cited several 
points of law involved in the second 
trial which a layman could not have 
been expected to know to show that the 
lack of counsel was prejudicial. Due 
process required the presence of a law- 
yer under the circumstances, the Court 
held. On the present record there is no 
way to test the truth of the allegations 
in the petitions. “But the allegations 
themselves made it incumbent upon the 
Florida courts to determine what the 
true facts were”, the Court declared. 

The case was argued by Irwin L. 
Langbein for petitioner and Edward S. 
Jafrey for respondent. 


Criminal law... 
search and seizure 

Draper v. United States, 358 U. S. 
307, 3 L. ed. 2d 327, 79 S. Ct. 329, 
27 U. S. Law Week 4085. (No. 136, 
decided January 26, 1959.) On writ 
of certiorari to the United States Court 
of Appeals for the Tenth Circuit. 
Affirmed. 

Petitioner was convicted of know- 
ingly concealing and transporting nar- 
cotic drugs in violation of 35 Stat. 614, 
as amended by 21 U.S.C. §174. The 
conviction was based in part on two 
envelopes containing heroin and a 
hypodermic syringe that had been 
taken from him, following his arrest, 
by the arresting officer. The officer, a 
federal narcotic agent, was stationed in 
Denver. One Hereford had been en- 
gaged as a “special employee” of the 
Bureau of Narcotics at Denver for six 
months, from time to time giving the 
agent information about narcotic law 
Violations and receiving small sums of 
money in return. The agent had always 
found Hereford’s information accurate 
and reliable. 

In 1956, Hereford informed the 
agent that Draper was peddling nar- 
cotics, had gone to Chicago and was 
going to return by train with three 
ounces of heroin. He gave a detailed 
physical description of Draper. The 
agent and a Denver police officer went 
to the Denver Union Station and 
watched passengers arriving from Chi- 
cago. On the second morning of their 





watch, they saw Draper get off a 
Chicago train and walk “fast” to- 
ward the exit. He fitted the description 
given by Hereford and was carrying a 
tan zipper bag, as Hereford had de- 
scribed the narcotic peddler. The offi- 
cers took Draper into custody, searched 
him and found the narcotics. They had 
no warrant and the issue in the case 
was whether, under the circumstances, 
there were “reasonable grounds” to 
believe that the petitioner had commit- 
ted a violation of the narcotic laws. If 
there were, the arrest was lawful and 
the subsequent search of the petition- 
ers person and the seizure of the 
heroin was lawful, and the heroin was 
validly admitted in evidence at the 
trial. The District Court had overruled 
a motion to suppress the heroin as 
evidence, ruling that the arrest was 
lawful. The Court of Appeals affirmed. 

The opinion of the Supreme Court 
was delivered by Mr. Justice Wuir- 
TAKER. The Court overruled petitioner’s 
contention that the information re- 
ceived by the agent from Hereford was 
hearsay and therefore could not be con- 
sidered by the agent in assessing 
whether he had “probable cause” and 
“reasonable grounds” for an arrest. 
Such a rule, the Court said, would 
place a wholly unwarranted emphasis 
upon the criterion for admissibility of 
evidence. “There is a large difference 
between the two things to be proved 
[guilt and probably cause], as well as 
between the tribunals which determine 
them, and therefore a like difference in 
the quanta and modes of proof re- 
quired to establish them”, said the 
Court. The Court also rejected the 
argument that the agent’s information 
was insufficient to show probable cause. 
The information given by Hereford 
had always proved reliable and ac- 
curate, the Court noted, and the agent 
would have been derelict in his duties 
if he had not pursued it. When he saw 
a man answering Hereford’s descrip- 
tion, alight from a Chicago train and 
start to walk at a “fast” pace, the agent 
had personally verified the information 
given him by Hereford, as the Court 
saw it. 

The Curer Justice and Mr. Justice 
FRANKFURTER took no part in the con- 
sideration or decision of the case. 

In a dissenting opinion, Mr. Justice 
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Douc Las argued that the arrest on 
the mere word of an informer violated 
the spirit of the Fourth Amendment 
and the requirement of the statute 
governing arrests in narcotics cases. 
The arresting officers did not have 
enough evidence to obtain a warrant, 
the dissent argued, and they had no 
information as to which they could 
take an oath to secure a warrant. They 
did not know the grounds on which the 
informer based his conclusion nor did 
they seek to find out what they were. 
It was only after the arrest and search 
that there was a shred of evidence 
known to the officers that a crime was 
being committed, the dissent contended. 

The case was argued by Osmond K. 
Fraenkel for petitioner and Leonard B. 
Sand for the respondent. 


Criminal law... 
length of sentence... 

Greene v. United States, 358 U. S. 
326, 3 L. ed. 2d 340, 79 S. Ct. 340, 
27 U. S. Law Week 4091. (No. 134, 
decided January 26, 1959.) On writ of 
certiorari to the United States Court 
of Appeals for the District of Columbia 
Circuit. Judgment vacated and cause 
remanded. 

The petitioner was convicted on each 
of fifteen counts charging violations of 
the narcotic laws. The District Court 
imposed consecutive sentences of twenty 
months to five years on counts Two, 
Four and Seven, and sentences of 
twenty months to five years for each of 
the other counts “to run concurrently 
and to run concurrently with the sen- 
tences on Counts Two, Four and 
Seven”. The Court of Appeals affirmed 
per curiam, holding that “The record 
supports at least 5 of the sentences that 
were to run ‘concurrently with’ the 3 
consecutive sentences. It therefore sup- 
ports the aggregate sentence. We need 
not decide whether it supports the ‘con- 
secutive’ sentences themselves.” 

The Supreme Court remanded in a 
per curiam opinion. The Court said 
that this was not a case where a single 
“gross sentence” had been imposed on 
several counts that exceeded the maxi- 
mum sentence that might lawfully be 
imposed for any one of such counts. 
The sentence given was not a gross 
sentence, the Court noted, and the con- 
tention that it was was contradicted 
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“by the plain words of the recorded 
judgment”. The judgment makes the 
concurrent sentences run with each 
other and with the consecutive sen- 
tences, the Court said, but it does not 
say whether the concurrent sentences 
are to run with the consecutive sen- 
tences imposed on Count Two, Count 
Four, or Count Seven. No one of the 
concurrent sentences could support im- 
prisonment for more than five years, 
the Court explained, and if any one of 
the consecutive sentences were invalid, 
it could not be said that such of the 
concurrent sentences as were valid 
would run with the invalid consecutive 
sentence, and thus support that much 
of the term of imprisonment, because 
the trial judge did not make the con- 
current sentences run with any par- 
ticular one of the consecutive sen- 
tences. The five to fifteen year aggre- 
gate sentence, then, could be sustained 
only if each of the consecutive sen- 
tences were valid, hence it was neces- 
sary for the Court of Appeals to con- 
sider the validity of the consecutive 
sentences, the Court declared. 

The case was argued by James H. 
Heller for petitioner and John L. Mur- 
phy for respondent. 


Labor law... 
federal pre-emption 

Local 24, International Brotherhood 
of Teamsters, Chauffeurs, Warehouse- 
men and Helpers of America Vv. Oliver, 
358 U. S. 283, 3 L. ed. 2d 312, 79 
S. Ct. 297, 27 U. S. Law Week 4077. 
(No. 49, decided January 19, 1959.) 
On writ of certiorari to the Supreme 
Court of Ohio and the Court of Appeals 
of Ohio, Ninth Judicial District. Re- 
versed. 

The root of this controversy was an 
article in a collective bargaining agree- 
ment between the union and the motor 
carriers in a twelve-state area, dealing 
with the problem of truck owners who 
lease trucks to carriers and then drive 
them in the carriers’ service. The Ohio 
courts held that this article (Article 
XXXII) of the agreement violated 
Ohio’s antitrust laws and accordingly 
it enjoined performance of the agree- 
ment. Article XXXII was applicable 
only to a lessor-driver when he himself 
drove the vehicle in the business of the 
lessee-carrier. The article was aimed at 
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the practice of the carriers of leasing 
trucks from their driver-owners at 
rentals that returned to the owner less 
than his actual costs of operation, so 
that, although the wages he received as 
a driver nominally equalled the union 
scale, his wages were in part reduced 
by the excess of operating expenses 
over the rental he received. Article 
XXXII provided that the carriers 
should pay full operating expenses for 
use of driver-owned vehicles and that 
driver-owners should be paid the same 
as drivers who drove carrier-owned 
vehicles. 


The respondent was a driver-owner 
who brought this action in state courts 
for an injunction restraining the union 
and the carriers from carrying out the 
terms of Article XXXII. The Ohio 
courts held that the National Labor 
Relations Act could not “be reasonably 
construed to permit this remote and 
indirect approach to the subject of 
wages” and that the article violated 
the state’s antitrust laws because “there 
are restrictions and restraints imposed 
upon articles [the leased vehicles] that 
are widely used in trade and commerce 
. .. [and] preclude an owner of prop- 
erty from reasonable freedom of action 
in dealing with it.” 

The Supreme Court reversed in an 
opinion written by Mr. Justice BREN- 
NAN. The Court did not agree that 
Article XXXII constituted a “remote 
and indirect approach to the subject of 
wages’ outside the range of matters on 
which the federal act requires the 
parties to bargain. The point of the 
article, the Court declared, is obviously 
not price fixing, but wages. “The in- 
adequacy of a rental which means that 
the owner makes up his excess costs 
from his driver’s wages not only 
clearly bears a close relation to labor’s 
efforts to improve working conditions 
but is in fact of vital concern to the 
carrier's employed drivers; an inade- 
quate rental might mean to the progres- 
sive curtailment of jobs through with- 
drawal of more and more carrier- 
owned vehicles from service”, the 
Court said. 

The Court had little trouble in hold- 
ing that the state could not apply its 
antitrust law to prevent the carrying 
out of the agreement. The goal of the 


federal labor legislation, it said, is the 
promotion of collective bargaining and 
the minimizing of industrial strife. “To 
allow the application of the Ohio anti- 
trust law here would wholly defeat the 
full realization of the congressional 
purpose”, the Court observed. “Since 
the federal law operates here, in an 
area where its authority is paramount, 
to leave the parties free, the inconsist- 
ent application of state law is neces- 
sarily outside the power of the state.” 

Mr. Justice WHITTAKER noted that 
he would have affirmed the Ohio 
courts’ decision on the theory that, 
while a driver-owner was driving his 
own tractor in the performance of his 
independent contract with the carriers, 
he was not an employee but an in- 
dependent contractor. 

The Cuier Justice, Mr. Justice 
FRANKFURTER and Mr. Justice Stewart 
took no part in the consideration or 
decision of the case. 

The case was argued by David Previ- 
ant for petitioners and Stanley Den- 
linger and Charles R. Iden for re- 
spondents. 


Labor law... 
judicial review 

Leedom v. Kyne, 358 U. S. 184, 3 
L. ed. 2d 210, 79 S. Ct. 180, 27 U. S. 
Law Week 4033. (No. 14, decided 
December 15, 1958.) On writ of cer- 
tiorari to the United States Court of 
Appeals for the District of Columbia 
Circuit. Affirmed. 

The sole question in this case was the 
jurisdiction of a federal district court 
to vacate a decision of the National 
Labor Relations Board on the ground 
that the Board had acted in excess of 
its powers. The Court held that, under 
the facts of this case, the District Court 
had such jurisdiction. 

The case arose in the Westinghouse 
Electric Corporation’s plant at Cheek- 
towaga, New York, where a voluntary 
organization was formed, called the 
“Buffalo Section, Westinghouse Engi- 
neers Association, Engineers and Sci- 
entists of America”, among the non- 
supervisory professional employees. In 
1955, this association petitioned the 
Board for certification as the exclusive 
collective bargaining agent of all non- 
supervisory professional employees in 
the plant, then numbering 233. Another 
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labor organization was permitted to 
intervene in the Board’s hearing on the 
petition, and this organization asked 
the Board to expand the collective bar- 
gaining unit to include employees in 
five other categories who performed 
technical work. The Board found that 
the latter were not “professional em- 
ployees” within the meaning of the 
National Labor Management Relations 
Act, but found that nine employees in 
three of the five categories should 
nevertheless be included in the collec- 
tive bargaining unit because of their 
“close community of employment in- 
terest” with the professional employees. 
Without taking a vote among the 242 
employees affected to determine whether 
a majority of them favored “inclusion 
in such a unit’, the Board directed an 
election among them to determine 
whether they desired to be represented 
by the association, by the other labor 
organization, or by neither. The associ- 
ation moved the Board to stay the elec- 
tion, the Board denied the motion, and, 
at the election, the association received 
a majority of the valid votes cast and 
was forthwith certified by the Board. 
This suit was filed by the petitioner 
individually and as president of the 
association against the Board asserting 
that the Board had exceeded its stat- 
utory authority, citing Section 9(b) (1) 
of the statute which provides that the 
Board “shall not (1) decide that any 
unit is appropriate for [collective bar- 
gaining] purposes if such unit includes 
both professional employees and em- 
ployees who are not professional em- 
ployees unless a majority of such 
professional employees vote for inclu- 
sion in such unit”. The District Court 
found in the petitioner’s favor and 
granted his motion to set aside the 
Board’s determination of the bargain- 
ing unit and also the election and the 
certification. On appeal, the Board did 
not contest the District Court’s finding 
that it had exceeded its powers, but 
instead contended only that the District 
Court lacked jurisdiction to entertain 
the suit. The Court of Appeals never- 
theless upheld the District Court’s 
ruling, 

Mr. Justice WuitTaKER affirmed, 
speaking for the Supreme Court. The 
Court distinguished American Federa- 








tion of Labor v. Labor Board, 308 
U. S. 401, in which it was held that a 
Board order in a certification proceed- 
ing under Section 9 is not a “final 
order” and there is not subject to judi- 
cial review. The present case, said the 
Court, was not one to “review” in the 
sense of that term as used in the Act: 
“Rather it is one to strike down an 
order of the Board made in excess of 
its delegated powers and contrary to a 
specific prohibition in the Act.” In 
including in the collective bargaining 
unit employees that were not profes- 
sional employees, after refusing to 
determine whether a majority of the 
professional employees would vote in 
favor of such an inclusion, the Court 
declared, the Board was attempting to 
exercise a power expressly withheld 
by the Congress and by so doing it 
deprived the professional employees of 
a right assured to them by the statute. 

Mr. Justice BRENNAN, joined by Mr. 
Justice FRANKFURTER, wrote a dissent- 
ing opinion. The dissent declared that 
the Court was opening a “gaping hole” 
in the wall Congress erected to prevent 
direct judicial review of Board de- 
cisions. Congress was interested in 
eliminating labor strife, the dissent 
said, and in the interests of preventing 
delays in settlement of disputes, Con- 
gress had provided that courts should 
not interfere with the prompt holding 
of representation elections or the com- 
mencement of collective bargaining. 
If this were not done, the dissent 
argued, actions brought in the courts 
could delay steps toward industrial 
peace indefinitely, and for that reason, 
the statute provides for judicial review 
only after an election has been held 
and the Board has ordered the employ- 
er to do something predicated on the 
results of the election. 

The case was argued by Norton J. 
Come for petitioner and Jonas Silver 
for respondent. 


Labor law... 
Fair Labor Standards Act 
Mitchell v. Lublin, McGaughy & 
Associates, 358 U. S. 207, 3 L. ed. 2d 
243, 79 S. Ct. 260, 27 U. S. Law Week 
4071. (No. 37, decided January 12, 
1959.) On writ of certiorari to the 
United States Court of Appeals for the 
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Fourth Circuit. Reversed and re- 
manded. 

The question in this case was whether 
the Fair Labor Standards Act applied 
to the respondent, which was in the 
business of designing public, industrial 
and residential construction projects. 
The case turned on whether the re- 
spondent’s draftsmen, fieldmen, clerks 
and stenographers were “engaged in 
commerce” within the meaning of the 
act. The Court held that they were. 

The complaint was brought by the 
Secretary of Labor to restrain the re- 
spondent from violating the record- 
keeping and overtime provisions of the 
Act. The lower court dismissed on the 
ground that architectural and consult- 
ing engineering were local activities. 

In reversing and remanding, the 
CuieF Justice spoke for the Court. 
The Court noted that respondent has 
offices in both Norfolk, Virginia, and 
Washington, D. C., that about 60 per 
cent of the work in the Norfolk office 
is done for the Army’s Corps of Engi- 
neers or for the Navy, while 85 per 
cent of the work in Washington is per- 
formed for similar agencies or for 
subdivisions of local governments in 
the District of Columbia and nearby 
states. Many of respondent’s projects 
are located outside Virginia and the 
District of Columbia. It was conceded 
that the professional employees—archi- 
tects and engineers—are exempted from 
the act, but the court found that the 
non-professional employees were “en- 
gaged in commerce”. The non-profes- 
sional employees worked intimately 
with the plans and specifications for 
the repair and construction of inter- 
state instrumentalities, the Court said, 
and it overruled respondent’s argu- 
ments that military bases are not in- 
strumentalities of commerce, nor of 
war. “... it is sufficient to note that... 
a facility designed for war may also 
be an instrumentality of commerce”, 
the Court said. The fact that many of 
the projects involved new construction 
was rejected because, the Court said, 
many of the projects involved the re- 
pair, extension or relocation of existing 
facilities. And even if respondent’s 
activities are local in nature, the Court 
held, it is the activities of the em- 


(Continued on page 399) 
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Constitutional Law .. . 
church and state 

Shortly before Christmas last year a 
New York court decided that a school 
board did not violate the separation- 
of-church-and-state aspects of the First 
Amendment by permitting a civic com- 
mittee to erect a nativity scene on the 
school lawn during the Christmas 
vacation period in 1957. When the case 
was decided the créche had been re- 
moved long since and the board had 
taken no action approving a 1958 dis- 
play. For these reasons injunctive re- 
lief was denied, but jurisdiction was 
retained for declaratory relief. 

The basis of the decision, rendered 
by the Supreme Court of Westchester 
County, was that the school board had 
done nothing more than “accomodate” 
a religious symbol. “If such accomoda- 
tion violates the doctrine of absolute 
separation between church and state”, 
the Court declared, “then it is time 
that that doctrine be discarded once 
and for all... However, the accomoda- 
tion of religious groups is not per se 
unconstitutional.” 

The Court emphasized that the créche 
was displayed during the school holi- 
day vacation and that no students were 
forced to view it or to receive a teach- 
ing from it. The expenditure of no 
public funds, either in time or money, 
was involved, the Court explained. Be- 
cause of the absence of either compul- 
sion or use of public funds to support 
a religious establishment, the case did 
not fall into the category in which 
“accomodations” held to 
violate the First Amendment. In the 
Court’s opinion these factors differen- 
tiated the case from the released-time 
Illinois ex rel. McCollum v. 


have been 


case, 





Editor’s Note: Virtually all the ma- 
terial mentioned in the above di- 
gests appears in the publications 
of the West Publishing Company 
or in The United States Law Week. 
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Board of Education, 333 U.S. 203, on 
which the plaintiff particularly relied. 


(Baer v. Kolmorgen, New York Su- 
preme Court, Westchester County, Decem- 
ber 15, 1958, Gallagher, J., 181 N.Y.S. 
2d 230.) 


Constitutional Law... 
loyalty oath 

Against an attack by two University 
of Washington teachers, the loyalty 
oath provisions of Washington’s sub- 
versive activities control act have with- 
stood a constitutional challenge in the 
Supreme Court of that state. After 
discussing the several prongs of the 
teachers’ arguments, the Court con- 


cluded: 


No authority, state or federal, has 
been called to our attention (and we 
have discovered none from our own 
research) holding either: 

(a) That the states have been de- 
prived of their control over public 
schools or institutions of higher learn- 
ing operated by them, including the 
power to protect the students therein 
against the possible exertion of sub- 
versive influence by their teachers or 
other instructors; or 

(b) That the states have been de- 
prived of the right to investigate the 
qualifications (including loyalty) of 
their employees who are paid by public 
funds. 


The action was for a declaratory 
judgment voiding the 1955 amendments 
to the state’s act, but in effect the suit 
was an attack on the entire statute, 
which was first enacted in 1951. Be- 
cause of this treatment of the case, the 
Court went back to the work and report 
of a legislative investigation commit- 
tee created in 1947. 

One of the particular enactments at 
issue in this case was a provision in 
the 1955 legislation that the Communist 
Party is a “subversive organization” 
within the meaning of that term as 
used in the statute. The teachers con- 
tended that this was an amendment 
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creating a “new and different crime” 
under the existing act, and that the 
1955 amendment was invalid because 
it failed in its title to refer to the 
section amended. This is a requirement 
of the Washington constitution. But 
the Court concluded that the act was 
supplementary, rather than amenda- 
tory; it declared the act was nothing 
more than a legislative declaration and 
recognition that the Communist Party 
falls within the act’s definition of 
“subversive organization”’. 


The Court also turned down the 
argument that the state was without 
power to enact a subversive activities 
control statute in view of federal pre- 
emption of the field, as enunciated by 
the United States Supreme Court in 
Pennsylvania v. Nelson, 350 U.S. 497. 
To this contention the Court offered 
a double-barreled answer. It declared 
first that Nelson did not hold, “either 
expressly or by implication, that a 
sovereign state was precluded from en- 
acting laws designed to suppress acts 
of sedition against the state itself”. 
But moreover, the Court continued, 
Nelson did not relate to loyalty oaths 
as a prerequisite to public employment. 


The Court found no merit in argu- 
ments that the statute abridged free- 
dom of speech. It declared that there 
was no restraint imposed by it on free- 
dom of expression, but that it only 
established a requirement that a person 
meet a certain standard, in this case 
the execution of a loyalty oath, before 
being permitted to work for the state. 
The state may establish qualifications 
for its employees relevant to their fit- 
ness and suitability for public service, 
the Court said. “Particularly is this 
true with respect to the employment of 
teachers in its public schools and in- 
stitutions of higher learning”, it con- 


cluded. 


Other arguments rejected by the 
Court were that the act amounted to 
a bill of attainder, that it violated 
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constitutional guarantees against self- 
incrimination, and that the oath was 
faulty because it did not include the 
element of scienter on the part of the 
signer. 

As to one section of the 1955 act the 
Court agreed with the contention of 
the teachers. This was a section which 
defined “membership in a subversive 
organization” as membership in any 
organization placed on the United 
States Attorney General’s list pursuant 
to Executive Order No. 9835. The Court 
voided this section because it regarded 
it as an unconstitutional delegation of 
power to be exercised in the future by 
the Federal Government and because 
the method followed by the Attorney 
General in listing subversive organiza- 
tions was held void in Joint Anti- 
Fascist Refugee Committee v. McGrath, 
341 U. S. 123. The Court pointed out, 
moreover, that the executive order 
referred to in the statute had been 
revoked almost two years before the 
statute was enacted. Finding sever- 
ability possible, the Court ruled that 
the invalidity of this section did not 
affect the remainder of the statute or 
the 1955 amendments. 


(Nostrand v. Balmer, Supreme Court 
of Washington, January 29, 1959, Don- 
worth, J., 153 Wash. 431.) 


Constitutional Law... 
membership lists 

The Supreme Court of Arkansas has 
upheld ordinancesof Little Rock and 
North Little Rock under which the 
National Association for the Advance- 
ment of Colored People may be re- 
quired to furnish city officials their 
membership rosters. Two judges dis- 
sented without opinion. 

The ordinances under fire were en- 
acted in 1957 and require any organi- 
zation to provide, on request, certain 
information for the purpose of aiding 
city officials to determine whether it is 
entitled to an exemption from municipal 
ccupation taxes as a charitable and 
non-profit association. The N.A.A.C.P. 
furnished all data required except a 
membership list. This it refused on the 
grounds that disclosure in an “anti- 
N.A.A.C.P. climate... might lead to 
-.. harassment, economic reprisals, and 
even bodily harm” to members and 


that its members and contributors had 


a constitutional right to join and sup- 
port an organization without having to 
reveal their names. 


The Court refused to go along with 
these contentions. It explained that the 
ordinances were related to the collec- 
tion of revenue and that the N.A.A.C.P. 
was not compelled to furnish any infor- 
mation other than that required from 
all organizations seeking tax immunity. 
“Requiring the furnishing of informa- 
tion to the taxing power is not an un- 
constitutional invasion of the freedoms 
guaranteed”, the Court declared. “When 
the required information is a mere 
incident to a permissible legal result, 
then the information should be fur- 
nished.” 


The Court declared that the possibil- 
ity that the ordinances might harm the 
N.A.A.C.P.’s prospects did not make 
them unconstitutional. “If N.A.A.C.P. 
wants tax immunity”, the Court stated, 
“it should comply with the ordinance. 
It cannot have immunity from taxation 
without complying with the ordinance. 
This is but an application of the old 
statement that one cannot both eat his 
cake and keep it... Why should this 
[organization] have immunity as 
though it were a favored child?” 


The Court distinguished the United 
States Supreme Court’s protection of 
N.A.A.C.P. membership records in 
N.A.A.C.P. v. Alabama, 357 U. S. 449, 
on the basis that there the primary 
purpose of the proceeding was to ob- 
tain information whereby Alabama 
could force the N.A.A.C.P. from the 
state, while in the instant case the pur- 
pose of disclosure is “a mere incident 
to see 
evaded”. 


if legal taxation is being 


(Bates v. City of Little Rock, Supreme 
Court of Arkansas, December 22, 1958, 
rehearing denied January 19, 1959, 
McFaddin, J., 319 S.W. 2d 37.) 


Criminal Law... 
Smith Act 

The Court of Appeals for the Second 
Circuit has affirmed a conviction under 
the membership clause of the Smith 
Act, 18 U.S.C.A. §2385, over a chal- 
lenge that the provision is unconstitu- 
tional because 


it does not include 


What’s New in the Law 


intent as an element of the offense and 
because it imputes guilt by association. 

The Fourth Circuit, in Scales v. 
U. S., 227 F. 2d 581, and the Seventh, 
in U. S. v. Lightfoot, 228 F. 2d 861, 
have also refused to find the member- 
ship clause unconstitutional. Both those 
cases, however, were reversed by the 
United States Supreme Court (355 
U. S. 1 and 2) because of the rule 
announced in Jencks v. U. S., 353 U.S. 
657. There was no Jencks question in 
the instant case. 


The trial court’s charge required the 
jury to make affirmative findings on 
these four points to convict: 


(1) The Communist Party is a group 
which teaches and advocates the over- 
throw of the United States Government 
by force and violence as speedily as 
circumstances will permit; 


(2) The defendant was a member of 
the Communist Party of the United 
States; 


(3) While a member defendant had 
knowledge that the Party taught the 
forcible overthrow of the Government 
as soon as circumstances would permit; 


(4) Defendant individually intend- 
ed to bring about the overthrow and 
destruction of the Government by force 
and violence as soon as circumstances 
would permit. 


After approving this charge and 
finding evidence sufficient to support 
the jury’s verdict, the Court turned to 
the constitutional arguments and held 
that the membership clause of the 
Smith Act does require proof of intent 
on the part of the- member to_ bring 
about the violent overthrow of the 
Government and that it does not 
penalize membership per se. It found 
that there was proof of the defendant’s 
knowledge. “The guilt must be per- 
sonal and independent”, the Court de- 
clared; “it may not be vicariously 
imputed in order to convict under the 
clause.” There was no need to draw 
subtle distinctions, the Court said, 
“because this defendant was shown to 
be a leader steeped in Party discipline 
and dedicated to its objectives”. 

The Court also determined that the 
trial judge properly had declined to 
charge the jury to find a clear and 
present danger. This was a question for 
the court and not the jury, the Second 
Circuit said. “By declining the re- 
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quested charges and submitting the 
case to the jury on the four elements 
we have discussed the trial judge im- 
plicitly found the existence of a clear 
and present danger”, it concluded. 
“We agree that it did exist.” 


(U. S. v. Noto, United States Court of 
Appeals, Second Circuit, December 31, 
1958, Ryan, J.) 


Divorce... 
child-support payments 

The Supreme Court of Ohio has 
refused to allow the passage of four- 
teen years to block a divorced wife 
from obtaining a judgment for unpaid 
child-support payments expressed in 
her divorce decree. 

The chronology was that the divorce 
was granted in 1936, with the decree 
calling for payments of $7 a week 
until the minor child became 18, which 
occurred in 1942. It was not until 
1956 that she filed a motion in the 
original action to reduce unpaid and 
delinquent installments under the child- 
support order to a “lump-sum judg- 
ment”. This phrase arose in Roach v. 
Roach, 164 Ohio St. 587, in which the 
Ohio Court ruled that unpaid and de- 
linquent installments under a support 
order must be reduced to a “lump-sum 
judgment” before an execution may 
issue. 

The Court concluded that the dor- 
mancy, revivor and limitations statutes 
did not bar the entry of a judgment. 
An argument that the plaintiff was 
barred by laches also was rejected. 
The Court said that to be successful 
with the defense of laches the person 
asserting it must show material preju- 
dice by the delay, and it decided that 
the defendant had failed to make the 
showing. “The mere inconvenience of 
having to meet an existing obligation 
imposed not only by statute but by an 
order or judgment of a court of record 
at a time later than that specified in 
such statute or order cannot be called 
material prejudice”, it declared. 


(Smith v. Smith, Supreme Court of 
Ohio, January 28, 1959, ‘Matthias, J., 168 
Ohio St. 447, 156 N.E. 2d 113.) 


Leases... 
exculpatory clauses 
With two judges disagreeing, the 
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Supreme Court of Illinois has upheld 
the validity of an exculpatory clause in 
an apartment lease in Chicago. The 
Court refused to declare the clause 
void as contrary to public policy. 


The plaintiff contended that because 
of a housing shortage there was a dis- 
parity of bargaining power between 
owners of residential property and 
lessees. To support this position the 
plaintiff pointed to both federal and 
state legislation dealing with the hous- 
ing shortage. 


But the Court declared that the land- 
lord-tenant relationship did not have 
the monopolistic characteristics that 
have led to the invalidation of exculpa- 
tory clauses in other situations. “There 
are literally thousands of landlords 
who are in competition with one an- 
other’, the Court said. “The use of a 
form contract does not of itself estab- 
lish disparity of bargaining power.” 
The Court concluded by suggesting 
that the subject was one “appropriate 
for legislative rather than judicial ac- 
tion”. 

The dissenters criticized the decision 
as creating an anomaly because, they 
said, the landlord-tenant relationship 
falls in the same category as other re- 
lationships in which Illinois has voided 
exculpatory clauses and agreements. 
They asserted that public policy dic- 
tated the invalidation of an exculpatory 
clause in a fact-showing as presented 
by the instant case and that is was a 
judicial function to so hold. They said 
reinterpreting common-law concepts 
was not a job for the legislature. 


(O'Callaghan v. Waller & Beckwith 
Realty Company, Supreme Court of 
Illinois, November 26, 1958, as modified 
on denial of rehearing, January 22, 1959, 
Schaefer, J., 15 Ill. 2d 436, 155 N.E. 2d 
545.) 


Legal Profession... 
by integration possessed 
Two years ago when the Supreme 
Court of Wisconsin integrated the Bar 
of that state (273 Wis. 281), it made 
its order effective for two years. What 
the Court apparently regarded then as 
an experiment now has become an in- 
stitution to remain. After hearing argu- 
ments and suggestions from all quar- 
ters, the Court has ordered a continua- 





tion of integration with no time limit. 


From the hearings and suggestions 
the Court: 


(1) Declared that an independent, 
active and intelligent Bar is necessary 
to the efficient administration of justice 
by the courts. 


(2) Asserted that integration is no 
more undemocratic than requirements 
of learning and good moral character 
and that integration does not destroy 
the independence of the Bar or in- 
dividual lawyers. 


(3) Said that it had inherent power 
to take “remedial action on a sufficient 
showing that the activities or policies 
of the State Bar are not in harmony 
with the objectives for which integra- 
tion was ordered or are otherwise con- 
trary to the public interest’. 


(4) Refused a suggestion that the 
Milwaukee Bar Association be empow- 
ered to carry out grievance procedures 
in its area, giving as reasons that state- 
wide uniformity would be destroyed 
and that such a change would apply a 
procedure to members of the State Bar 
who are not members of the Milwaukee 
Bar Association. 


(5) Gave little weight to a conten- 
tion that no poll had been taken to 
ascertain the Bar’s desires about con- 
tinuation of integration. 


(6) Declined to limit the State Bar’s 
activities to professional discipline in 
cases before the Court. 


(7) Retreated from its original posi- 
tion that it would exercise rather close 
control over the State Bar and its 
budget. The Court has now announced 
that “such detailed supervision is not 
desirable or essential . . . The inte- 
grated State Bar of Wisconsin is inde- 
pendent and free to conduct its activi- 
ties within the framework of [the rules 
of integration and the by-laws]. Within 
their confines this Court expects the 
Bar to act freely and independently on 
all matters which promote the purposes 
for which the Bar was integrated sub- 
ject to the general supervisory power 
of the Court.” 


(In re Integration of the Bar, Supreme 
Court of Wisconsin, December 22, 1958, 
per curiam, 93 N.W. 2d 601.) 
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Negligence... 
manufacturers’ duties 

Over the protest of one of its judges 
that it was interpreting New York law 
too strictly, the Court of Appeals for 
the Second Circuit has held that there 
is no cause of action against a manu- 
facturer for failure to equip his product 
with safety devices commonly used by 
other manufacturers of similar prod- 
ucts. 

The suit was for recovery of dam- 
ages for the death of an earth-mover 
operator who was killed while alight- 
ing from the cab of the machine when 
the bucket fell on him. The complaint 
was based on the theory that it was cus- 
tomary among manufacturers of simi- 
lar equipment to provide guards and 
safety devices to prevent an operator 
from getting into or out of the cab 
while the arms holding the bucket 
were raised. There was no claim of a 
latent defect in the manufacture of the 
equipment. 

The trial judge had dismissed at the 
close of the plaintiff's case on the 
ground that under New York case law 
a manufacturer owes no duty to a re- 
mote user beyond that to keep the ar- 
ticle free from hidden defects or dan- 
gers. The Second Circuit agreed that 
this was the status of New York law, 
particularly since the 1957 case, /nman 
v. Binghamton Housing Authority, 3 
N.Y. 2d 137, in which the New York 
Court of Appeals held that an archi- 
tect and builder were not liable for 
alleged negligence in constructing an 
apartment house without a railing 
around the stoop. The Court read that 
case as requiring the presence of a 
latent defect or danger not generally 
known in order to have liability, and it 
refused to find the instant case differ- 
ent because of the allegation that there 
was a general custom to provide a 
safety device. 

The Court noted that the New York 
Court had suggested that an extension 
of a manufacturer’s liability to cover 
an obvious defect in design and an 
obvious danger arising therefrom 
should be accomplished by legislation. 


The dissenter emphasized that the 
complaint charged that the manufac- 
turer was negligent in not equipping 
its machine with safety devices accept- 
ed by the industry. This allegation, he 
continued, removed the case from the 
New York decisions relied on by the 
majority and supported the theory that 
the manufacturer should have foreseen 
the danger resulting from the absence 
of safety devices. 


(Messina v. Clark Equipment Com- 
pany, United States Court of Appeals, 
Second Circuit, February 2, 1959, Hincks, 
J.) 


Patent and Trademark Law... 
“Bavarian” beer 

A Cincinnati area brewery, Bavarian 
Brewing Company, has been successful 
in preventing Anheuser-Busch, Inc. 
from marketing a beer called “Busch 
Bavarian” in the territory of southern 
Ohio, northern Kentucky and south- 
eastern Indiana. The Court of Appeals 
for the Sixth Circuit affirmed an in- 
junction upholding the Bavarian Com- 
pany’s trademark right to “Ba- 
varian’s”. 

Bavarian has used the names “Ba- 
varian” and “Bavarian’s” since its 
formation in 1938 and later it regis- 
tered “Bavarian’s” under the Lanham 
Act on the basis of its use since 1946 
as a label for its beer. In 1955 An- 
heuser-Busch commenced marketing 
“Busch Bavarian”. Bavarian claimed 
unfair competition based both on the 
registration and on a common-law 
trademark under state law. 

The Court declined to discuss the 
common-law trademark contention 
since it was able to dispose of the case 
on Bavarian’s Lanham-Act registration. 
It rejected Anheuser-Busch’s principal 
contention that the term “Bavarian” 
means only a type of beer and that it 
cannot acquire a secondary meaning as 
a brand name. In turning aside this de- 
fense, the Court conceded that prior 
to the registration “Bavarian” might 
have been a type or style of beer, but 
it pointed out that the Lanham Act per- 
mits registration of marks “used by the 
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applicant which [have] become distinc- 
tive of the applicant’s goods in com- 
merce”. To bolster its conclusion, the 
Court pointed to evidence of a survey, 
which it held properly admitted under 
an Ohio statute, in which 784 of 1,161 
persons related “Bavarian” to the Ba- 
varian Company’s beer. It also empha- 
sized advertising expenditures to as- 
sociate the name with plaintiffs prod- 
uct. 


(Anheuser-Busch, Inc. v. Bavarian 
Brewing Company, United States Court 
of Appeals, Sixth Circuit, February 26, 
1959, Simons, J.) 


Radio and Television... 
drop-out payments 

The Court of Appeals for the District 
of Columbia Circuit had indicated that 
it will take a strict tack when reviewing 
Federal Communications Commission 
approval of payments of “expenses” by 
a successful applicant to an unsuccess- 
ful one. In its second consideration of 
a case involving a television channel in 
Beaumont, Texas, the Court has again 
refused to affirm the grant—this time 
because it rules that the successful ap- 
plicant did not make the best proof that 
the $55,000 it paid one of its unsuc- 
cessful rivals was for “expenses”. 

The first time the Court had the case 
(231 F. 2d 708) it remanded for the 
Commission to consider the license 
grant in the light of the post-grant 
agreement and to determine the bear- 
ing of the agreement on the Commis- 
sion’s processes and the public interest. 
On the remand, the Commission again 
found the successful applicant to be 
preferred on comparative merits and it 
determined that the money paid had 
been only to pay the expenses of the ap- 
plicant that agreed to drop out, in line 
with its policy that such payments are 
tolerated. The Court thought the proof 
that such was the character of the pay- 
ments that an agreement was insuffici- 
ent and remanded again. 


(Enterprise Company v. Federal Com- 
munications Commission, United States 
Court of Appeals, District of Columbia 
Circuit, January 29, 1959, Bazelon, J.) 
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Midyear and Joint 
Circuit Meeting 

Sub-zero temperatures in Chicago 
during the Midyear and joint Sixth, 
Seventh and Eighth Circuit meeting did 
not cool the enthusiasm or slow down 
the work of the J.B.C. at the Edgewater 
Beach Hotel, Friday, February 20, 
through Sunday, February 22. A wel- 
come to the joint circuit meeting was 
extended by Council Members Richard 
H. Allen (Sixth Circuit), John S. 
Rendleman (Seventh Circuit) and C. 
Paul Jones (Eighth Circuit) on Friday 
morning. Remarks of Chairman Kirk 
McAlpin on committee projects which 
need local support and are adaptable to 
administration by state and local junior 
bar organizations touched off a most 
interesting and worthwhile meeting. 


Bar Activities Workshop 

Round table discussions of state and 
local junior bar projects of current 
interest filled the afternoon session. 
Thomas P. Sullivan, of Chicago, Vice 
Chairman of the Junior Bar Section of 
the Illinois State Bar Association, 
spoke on the Illinois program of pro- 
viding free counsel to indigent criminal 
appellants. Reuben W. Peterson, of 
Milwaukee, Wisconsin, past chairman 
of the Milwaukee Junior Bar Associ- 
ation, told of educational television 
programs and activities in the investi- 
gation of the unauthorized practice of 
law carried on by the Milwaukee group. 
A trip to Washington, D. C., for the 
admission of Michigan young lawyers 
to the United States Supreme Court 
was reported on by Floyd E. Wetmore, 
of Midland, Michigan, Past President 
of the Junior Bar Section of the Mich- 
igan State Bar Association. James R. 
Stoner, of Washington, D. C., past 
chairman of the Junior Bar Section of 
the District of Columbia Bar Associ- 
ation, explained how the Washington, 
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D. C., young lawyers compiled an ad- 
ministrative law manual as a guide to 
all lawyers dealing with administrative 
bodies. J. Rex Farrior, Jr., of Tampa, 
Florida, past president of the Florida 
Junior Bar, demonstrated how the 
Florida young lawyers organized a 
practical legal institute for all new 
admittees to the Florida Bar. The re- 
sults of an economic survey of young 
Chicago lawyers were explained by 
George Hooper, of Chicago, chairman 
of the Younger Members Committee of 
the Chicago Bar Association. Richard 
H. Allen of Memphis, Tennessee, and 
Frank C. Jones of Macon, Georgia, 
Council Adviser and Chairman, re- 
spectively, of the Award of Achieve- 
ment Committee, presented a discus- 
sion on the award program. 


The Junior Bar Bulletin, latest in a 
series of publications summarizing ac- 
tivities and programs of state and local 
young lawyers’ organizations through- 
out the country, was distributed at the 
joint circuit meeting. Persons interest- 
ed in information about various proj- 


ects suitable for junior bar groups can 
obtain these publications by writing 
the Junior Bar Conference, American 
Bar Center, Chicago 37, Illinois. 


Midyear Highlights 

One of the highlights of the joint 
circuit meeting was the luncheon, 
Friday, February 20, at which John C, 
Satterfield, Chairman of the Associ- 
ation’s Special Committee on the 
Economics of Law Practice, gave an 
interesting talk on “increasing the 
individual lawyer’s gross income”. 

Friday evening all J.B.C. members 
and wives in attendance were the guests 
of the Junior Bar Section of the Illinois 
State Bar Association and the Younger 
Members Committee of the Chicago 
Bar Association at a reception in the 
rooms of the Chicago Bar Association. 
Over 100 persons attended. 


Practical Legal Education 
in Action 

Robert R. Richardson, of Atlanta, 
Georgia, Speaker of the Conference 
Assembly, deserves a great measure of 
credit for his arrangements and hard 
work on the very successful Practical 
Legal Education Seminar which made 
Saturday morning a reason in itself to 
come to Chicago. Association President 
Ross L. Malone spoke briefly on the 
Association’s continuing legal educa- 
tion program. K. Hayes Callicutt, of 
Jackson, Mississippi, and Robert T. 











Speakers for the Practical Legal Education Seminar: (Left to right) K. 
Hayes Callicutt, Jackson, Mississippi; James W. Jeans, St. Louis, Missouri: 
John C. Shepherd, St. Louis, Missouri; Robert R. Richardson, Atlanta, 
Georgia; Edwin S. Rockefeller, III, Washington, D. C.; Robert T. Thomp- 
son, Atlanta, Georgia; Gerald Kahn, Milwaukee, Wisconsin. 
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Thompson, of Atlanta, co-chairman of 
the Committee on Practical Legal Edu- 
cation, organized the program. 


John C. Shepherd, Chairman of the 
Medico-Legal Committee, and James 
W. Jeans, both of St. Louis, produced 
a demonstration on the use of demon- 
strative evidence. Techniques of court 
room psychology were cleverly utilized 
by the speakers to captivate their law- 
yer audience. Gerald Kahn, President 
of the Milwaukee Junior Bar Associa- 
tion, discussed an interesting phase of 
income tax law dealing with the elec- 
tion of a corporation with less than 
eleven stockholders to be taxed as a 
partnership. Some of the many ways 
in which federal trade regulations 
affect daily business transactions were 
discussed by Edwin S. Rockefeller II], 
of Washington, D. C., Assistant to the 
General Counsel of the Federal Trade 
Commission. 


JBC Interest in ABA Sections 
On Saturday, February 21, the 
Junior Bar Conference sponsored a 
luncheon for Chairmen and Vice Chair- 
men of all Sections of the American 
Bar Association. Members of the Board 
of Governors and the Scope and Cor- 
relation of Work Committee were in- 
vited. An informal discussion was held 
concerning plans for assisting young 
lawyers of the J.B.C. to become more 
active in other Sections of the Associ- 
ation. Bryce M. Fisher, of Cedar 
Rapids, Iowa, J.B.C. Director, and 
R. Harvey Chappell, Jr., of Richmond, 
Virginia, Chairman of the Committee 
on Co-operation with Sections, con- 
ducted the luncheon meeting. Chair- 
man Kirk McAlpin, of Savannah, 
Georgia, was introduced, and he in 


turn introduced President Ross _L. 
Malone and Sylvester C. Smith, Jr., 
Chairman of the House of Delegates. 
As a result of this luncheon, a con- 
structive course of action is now under 
way to compile a list of all members 
of the J.B.C., indicating the Section 
afhliation where appropriate, and mak- 
ing the same available to the Sections 
so that the advantages of membership 
in the various Sections may be pre- 
sented. The Committee on Co-operation 
with Sections will follow up with fur- 
ther communications to these members 
including a questionnaire seeking their 
preference as to Section membership. 
Reinforcing the program further, 
Arthur H. Gemmer, of Indianapolis, 
Indiana, has agreed to arrange a pro- 
gram at the annual meeting in Miami 
to point out the advantages and offer 
all J.B.C. members an opportunity to 
join the Sections. 


Junior Bar Organizations 
Affiliate with J.B.C. 

At the beginning of his administra- 
tion, National Chairman Kirk McAlpin 
announced his intention to stimulate 
interest in state and local junior bar 
groups. William C. Cogar, of Rich- 
mond, Virginia, Chairman of the Affili- 
ation Committee, has been actively 
advocating affiliation of state and local 
organizations. At the meeting of the 
Executive Council, February 21, Sec- 
retary William Reece Smith, Jr., of 
Tampa, Florida, presented the petitions 
for affiliation of six junior bar organi- 
zations: 


The Law Club of Cedar Rapids, 
Iowa, Thomas M. Collins, President; 
Lincoln Barristers Club, Lincoln, 
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Nebraska, Robert E. Johnson, Jr., 
President; Junior Section of the Law- 
yers Association of Kansas City, Mis- 
souri, Robert J. Virden, President; 
Younger Lawyers of Savannah, Geor- 
gia, Willis J. Richardson, Jr., President; 
Junior Bar Section of the Maine State 
Bar Association, Walter E. Foss, Chair- 
man, Portland, Maine; Junior Bar of 
the Detroit Bar Association, Wallace 
D. Riley, Chairman. 


Executive Council Takes Stand 
on Federal Legislation 

The Executive Council considered 
legislation recommended by the Legis- 
lative Committee, Walter F. Sheble, 
of Washington, D. C., Chairman. 
The Council reaffirmed its prior state- 
ments of support of the Keogh-Simp- 
son Bill (H. R. 9 and 10) and similar 
legislation designed to provide tax de- 
ferment through retirement funds for 
self-employed persons. 

The Executive Council also took a 
stand in favor of a bill introduced by 
Stewart L. Udall, Congressman from 
Arizona, H. R. 3791, and like legisla- 
tion designed to provide for payment 
of assigned counsel in the federal 
courts. 


Inter-American Bar 

Plans for the annual Inter-American 
Bar meeting are set for April 10-19 in 
Miami with headquarters at the luxuri- 
ous duPont Plaza Hotel. Harry A. 
Inman, of Washington, D. C., Chair- 
man of the Junior Section, has invited 
J.B.C. Chairman Kirk McAlpin to 
address the breakfast meeting on April 
17 to the end of encouraging member- 


ship in the J. B. C. 
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Activities of Sections 








SECTION OF 

CORPORATION, BANKING 

AND BUSINESS LAW 

The Section of Corporation, Banking 
and Business Law, acting jointly with 
the Section of Labor Relations Law, 
recommended to the House of Delegates 
that an objection be made to Senate 
Bill 505 (the so-called Kennedy-Erwin 
labor relations bill) which, as intro- 
duced, would require persons engaged 
in providing labor relations consulting 
services for employers to file periodic 
reports as to the details of such arrange- 
ments. The privilege of the attorney- 
client relationship is fundamental to 
the proper operation of our legal sys- 
tem. The Council of the Section of 
Corporation, Banking and Business 
Law was of the view that any proposal 
to break down such privilege, through 
requirements of reporting for public 
information or otherwise, should be 
opposed and that neither the attorney 
nor the client should be required to 
disclose confidential communications 
between attorney and client or other 
information relating to the confidential 
relationship. 

At the urging of the two Sections 
the House of Delegates adopted a reso- 
lution calling for preservation of the 
attorney-client privilege in any labor 
law adopted. (See page 413 for an 
account of the action by the House of 
Delegates. ) 


Further information on this subject 
may be obtained from George R. 
Richter, Jr., of Los Angeles, who has 
responsibility for it on behalf of the 
Section of Corporation, Banking and 
Business Law. 

A number of proposals have been 
made in the present Congress for im- 
portant changes in the acts adminis- 
tered by the Securities and Exchange 
Commission. Among them is one to 
give the Commission power by its rules 
and regulations to impose with respect 
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to private offerings such terms and 
conditions as the Commission may 
deem necessary. The same power is 
proposed over the exemption relating 
to exchanges by an issuer of securities 
with existing security holders and over 
intrastate sales of securities. Another 
is to provide a $100 a day penalty for 
each day that a required report to the 
Commission is delinquent and to make 
it unlawful for any person (including 
an attorney) “to aid, abet, counsel, 
command, induce or procure the viola- 
tion” of any provision of the Securities 
Act of 1933. The Section’s Committee 
on Federal Regulation of Securities, 
of which Arthur H. Dean, of New York 
City, is Chairman, has these proposals 
under study and is considering also the 
proposal for the amendment of Rule 
133 and the change the Commission 
has proposed in its administrative 
policy regarding the treatment in finan- 
cial statements of income tax deferrals 
resulting from special methods of 
depreciation. 

The Committee on Bankruptcy is 
considering, in co-operation with the 
American Institute of Certified Public 
Accountants, a proposal to amend 
Paragraph 45 of the General Orders in 
Bankruptcy so as to permit account- 
ants to be employed in bankruptcy 
proceedings without an advance court 
order fixing their fees. Information 
may be obtained from Sydney Krause, 
of New York City, the Chairman of 


the Committee. 


SECTION OF 
INSURANCE, NEGLIGENCE 
AND COMPENSATION LAW 
The regular Midyear Meeting of the 
Section’s Council took place at the 
Edgewater Beach Hotel on February 
21, 1959, with Chairman Stanley C. 
Morris presiding. 
Among the subjects discussed were 
the final arrangements of the forth- 





coming publication of the Section’s 
Index to Proceedings, the mailing to 
Section members of 1957-1958 Pro- 
ceedings, progress in the annotations 
of the standard automobile, workmen’s 
compensation, casualty and accident 
and sickness policies, and participation 
of Section members in the Pittsburgh 
and Memphis Regional Meetings. 


Mr. Morris reported on the Section’s 
support of the Association’s Committee 
on Federal Liens. Copies of this Com- 
mittee’s Final Report may be obtained 
at $1.00 per copy from the Association. 

The report is a compact, relatively 
non-technical document which contains 
references, source materials and prac- 
tical considerations essential to sound 
legislative solutions of important prob- 
lems which have arisen in this field 
during recent years. 

Acting in accordance with the Sec- 
tion’s By-laws, the following persons 
were unanimously nominated for ofh- 
cers and members of the Council: 
Welcome D. Pierson, Oklahoma City, 
Chairman-Elect; James B. Donovan, 
New York City, Vice Chairman; 
Lowell D. Snorf, Jr., Chicago, Secre- 
tary; Suel O. Arnold, Milwaukee, and 
Leland B. Groezinger, San Francisco, 
for Council terms ending 1963. 


SECTION OF 
ANTITRUST LAW 

The midyear meeting of the Section 
of Antitrust Law will be held in Wash- 
ington, D. C., on April 9 and 10. 

A luncheon followed by an afternoon 
meeting of the Council attended by 
chairmen of committees and subcom- 
mittees will be held on April 9 at the 
Statler Hotel, headquarters for the 
meeting. 

Various committee chairmen will 
report and discussions will be held as 
to committee reports to be presented 
at the August annual meeting in Miami. 

The annual banquet of the Section 
will be held at the Statler on the eve- 
ning of April 9. Hubert Hickam, the 
Section’s Chairman, will introduce 
Stanley N. Barnes, who will act as 
Master of Ceremonies and introduce 
the guests of honor. Judge Barnes was 
formerly Assistant Attorney General 
in Charge of the Antitrust Division of 
the Department of Justice and is now 
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Judge of the United States Court of 
Appeals for the Ninth Circuit. For a 
number of years Judge Barnes served 
as a member of the Council of the 
Section. 

A very interesting and entertaining 
program has been arranged for the 
banquet. 

Beginning at 9:30 a.m. on Friday, 
April 10, and ending at 3:30 P.M. on 
that day a panel discussion will be 
conducted on “Practice and Procedure 
before the Federal Trade Commission— 
A Peek Behind the Silken Curtain”. 
Milton Handler, the Chairman of the 
Information and Education Committee 
of the Section, will act as moderator. 
The program is as follows: 


Morning Session (9:45 A.M. to 
12:15 p.m.) —(1) “The Commission’s 
Power to Conduct Field Investiga- 
tions”: Speakers, Alfred G. Seidman 
and Albert R. Connelly; (2) “Pretrial 
Discovery and Motions”: Speaker, L. 
Edward Creel, Jr.; (3) “The Commis- 
sion’s Procedure of Fact-Finding”: 
Speakers, Edward F. Howrey and 
Frank Hier; (4) “Panel Discussion of 
Previous Addresses”: Panelists, H. 
Thomas Austern, Harry A. Babcock, 
James E. Corkey, Robert W. Graham, 
Sherman R. Hill, Breck McAllister, 
Joseph E. Sheehy, Curtis C. Williams, 
Jr. 


Afternoon Session (1:30 P.M. to 
3:30 p.m.) —(5) “Interlocutory Ap- 
peals”: Speaker, Commissioner Edward 
T. Tait; (6) “Settlement and Compli- 
ance Procedures”: Speaker, Commis- 
sioner Sigurd Anderson; (7) “Panel 
Discussion of the Commission’s Role 
in Administration and Adjudication”: 
Panelists, Cyrus Austin, Robert Austin, 
Robert A. Bicks, Hammond E. Chaffetz, 
Everett F. Haycraft, Earl W. Kintner, 
Francis R. Kirkham, S. Chesterfield 
Oppenheim, Robert M. Parrish; (8) 
“Concluding Remarks”: Speakers, 
Commissioner William C. Kern, Com- 
missioner Robert T. Secrest, Chairman 
John W. Gwynne. 

At the midyear meeting of the House 
of Delegates on February 24 the 
amended By-Laws of the Section were 


approved. One of the substantial 


changes was the broadening of the 
Scope of the activities of the Section 
which were originally confined to the 


field of the federal antitrust laws. Un- 
der the new By-Laws this field is 
broadened to include also state anti- 
trust laws. 

A new committee has been formed 
on state antitrust laws under the chair- 
manship of Leroy Jeffers of Houston, 
Texas. 


SECTION OF 
ADMINISTRATIVE LAW 


A full and varied program of activi- 
ties was carried out by the Section 
during the mid-winter meeting in 
Chicago. 

The proposed Code of Agency- 
Tribunal Standards of Conduct was 
one of the most important items on the 
agenda. The text of the Code and texts 
of other resolutions proposed by the 
Section and adopted by the House of 
Delegates appear elsewhere in this is- 
sue of the JouRNAL. Chairman Gage 
expressed the Section’s appreciation to 
Judge David W. Peck and the members 
of his committee for the outstanding 
service they performed. 

Several current and new projects to 
be undertaken by the Section were 
examined in detail. L. Clair Nelson 
reported on his activities as liaison 
with the Junior Bar Conference. He 
referred to a report made to the Junior 
Bar Conference on “Practical Aids to 
the General Practitioner”, and said 
that a suggestion that a section be 
established on general practice was met 
with great interest by the Junior Bar. 
Frank Reifsnyder’s committee has 
given the Administrative Law Section 
a valuable picture of the interests and 
concerns of the Junior Bar Conference, 
Mr. Nelson reported, and the Adminis- 
trative Law Section should help Junior 
Bar members to recognize the large 
extent to which these interests and con- 
cerns are affected by day-to-day de- 
velopments in administrative organiza- 
tion, procedure and practice. 

Chairman Gage stressed the Section’s 
policy to encourage the younger law- 
yers’ interests in the administrative law 
field. He expressed the belief that 
many additional members of the Junior 
Bar Conference will join and work 
with the Section once the fact is 
brought home that the Section is “an 
expanding frontier” in the practice of 
law and that a large percentage of 





Activities of Sections 


every young lawyer’s practice is bound 
to involve him in questions of adminis- 
trative law. 


Frank C. Newman reported on the 
status of the Bibliography Project and 
distributed a sample outline dealing 
with sources of information about the 
organization and procedures of the 
CAB. Earl W. Kintner, Vice Chairman 
of the Section, expressed the thought 
that the Bibliography Project could be 
very valuable to practitioners since the 
project is designed to make readily 
available the sources of and commen- 
taries on necessary and significant de- 
tails of administrative practice. Chair- 
man Gage then appointed a committee 
on the Bibliography Project composed 
of Rufus G. Poole, Chairman, L. Clair 
Nelson and Hans Klagsbrunn. 


The Editor-in-Chief of the Adminis- 
trative Law Bulletin, Victor G. Rosen- 
blum, reported that the Board of 
Editors has sought to increase the 
Bulletin’s value as a practical tool for 
private practitioners as well as its 
function as a record of Section activi- 
ties and projects. Accordingly, the 
winter issue of the Bulletin, distributed 
in March, contains in digest form the 
proceedings of the Institute on Prac- 
tical Problems Before Federal Admin- 
istrative Agencies, which was held in 
Washington on December 11 and 12. 
The Bulletin is mailed free to Section 
members and a price of $4.00 was set 
by the Council for copies of the winter 
issue desired by non-members of the 
Section. 

Earl W. Kintner reported on plans 
to increase membership in the Section, 
which currently is slightly under two 
thousand. Mark Martin is Chairman 
of the Membership Committee, and 
Section Chairman Gage announced that 
C. Frank Reifsnyder has been appointed 
Vice Chairman of the Membership 
Committee. 

Raoul Berger, Chairman of the Com- 
mittee of Agency Rule-Making, re- 
ported that his committee is under- 
taking a detailed analysis of the two- 
thousand-page print of the Survey and 
Study of Administrative Organization 
Procedure and Practice compiled by 
the Dawson Committee of the House of 
Representatives. The task of analyzing 
the responses to the questionnaires, 
filed by more than fifty agencies and 
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departments, is a prodigious but ex- 
tremely valuable one, and the data 
available from the Dawson Survey and 
from Appendix VI of the Hoover Com- 
mission Report bristle with indications 
of non-compliance with the Administra- 
tive Procedure Act. 


The establishment of a new Standing 
Sub-Committee on Administrative Pro- 
cedure of the U. S. Senate, with Sen- 
ator Carroll, of Colorado, as Chairman, 
was greeted with enthusiasm as an in- 
dication of the recognition by Congress 
of the increasing importance of ad- 
ministrative law. 


SECTION OF 
MINERAL AND 
NATURAL RESOURCES LAW 


At the Midyear Meeting in Chicago, 
the Council of the Mineral and Natural 
Resources Law Section gave formal 
approval of the plan to publish a book 
entitled Conservation of Oil and Gas, 
a Legal History, 1948-1958 Supplement. 
The active supervision over the assem- 
bly of materials and the development 
of the format for the book will be 
undertaken by Earl A. Brown, Sr., of 
Dallas. Dean R. E. Sullivan, of the 
Montana Law School, will assist in 
planning, drafting and editing the pub- 
lication. Gordon R. Carpenter, Chair- 
man of the Section’s Publication Com- 
mittee, will develop a plan for the 
appropriate distribution and sale of the 


book. 

The proposed conservation publica- 
tion will be compiled in four parts. 
Part 1 will deal with the nature and 
accomplishments of oil and gas con- 
servation and will treat such topics 
as secondary recovery, in situ combus- 
tion, casinghead gas conservation, re- 
cycling miscible phase displacement, 
field-wide unit operation, and well 
spacing. Part 2 will treat with the legis- 
lative, administrative, and judicial con- 
cepts of oil and gas conservation as 
applied within the jurisdiction of the 
several states. Part 3 will cover the 
operation of the Interstate Oil Compact 
and will include discussions of the 
Interstate Oil Compact developments, 
as well as reports of the Attorney 
General on the Compact. The last sec- 
tion will cover the relationship of the 
National Government to the conserva- 
tion of oil and gas, with emphasis upon 
oil and gas regulation by the Federal 
Power Commission and state regulatory 
agencies. The publication will be a 
valuable source of information for those 
interested in the oil and gas industries. 
Further inquiries regarding the pub- 
lication date and other details concern- 
ing distribution of the conservation 
book can be secured from Earl Foster, 
P. O. Box 3127, Oklahoma City 5, 
Oklahoma. 

The Section Council also approved a 


plan submitted by Program Chairman 
A. W. Walker, Jr., of Dallas, in con- 


Short Course for Defense Lawyers 


Northwestern University School of 
Law Chicago, will offer its Second 
Annual Short Defense 
Lawyers in Criminal Cases during the 
five-day period, July 20-25. The course 
has a three-fold objective: to offer in- 


Course for 


struction regarding the preparation and 
trial of criminal cases; to acquaint 
defense counsel with the possibilities 
cf scientific methods in the defense of 
criminal cases; and to provide a forum 
for the mutual exchange of information 
by the attending defense counsel from 
all parts of the United States and 
Canada. 


Well qualified authorities and ex- 


perienced defense lawyers will discuss 
the following subjects, among others: 
preparation for trial; the selection of 
jurors; opening statements; the ex- 
amination and cross-examination of 
witnesses; the effective use of medical 
evidence; the art of advocacy; closing 
arguments; extradition and habeas 
corpus problems: post-trial motions 
and remedies; recent developments in 
the law regarding arrest, confessions. 
search and seizure, and self-incrimin- 
ation; chemical tests for alcoholic in- 
toxication; homicide investigation; 
document examination: Handwriting 
and typewriting identifications, proof 
of forgery, etc., and the effective pre- 
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nection with the forthcoming An- 
nual Meeting at Miami Beach in 
August. The main presentation of the 
Section will be made on Tuesday, 
August 25, when there will be presented 
a panel of experts who will be asked to 
present views related to the theme 
“Legal and Economic Problems Affect- 
ing Resources for the Future”. Invita- 
tions to participate will be sent to out- 
standing authorities in such natural 
resources fields as atomic energy, coal, 
gas, hard minerals, oil, water and pub- 
lic lands. Problems relating to these 
natural resource industries will be pre- 
sented during the morning session. On 
the afternoon of August 25, experts 
designated by the respective committee 
chairmen will present their views on 
the position previously presented. These 
two natural resource panels are ex- 
pected to present a comprehensive and 
penetrating look into some of the prob- 
lems resulting from the nation’s grow- 
ing dependence on United States na- 
tural resources. The Mineral and 
Natural Resources Law Section will 
present its program at the Annual 
Meeting in Miami Beach at the recently 
finished Singapore Hotel immediately 
adjacent to Association headquarters 
at the Americana. 

The Section did not present a pro- 
gram at the Pittsburgh Regional Meet- 
ing in March but the Council is giving 
consideration to participating in the 
forthcoming Regional Meeting at Mem- 


phis, November 12 to 14. 


sentation of such evidence; firearms 
identification (“ballistics’’) ; 
analysis; comparative micrograph (tool 
the lie- 
detector technique; and interrogation 


micro- 


mark identifications, etc.) ; 
techniques. 

The attendance fee is $100.00, pay- 
able on or before the opening day— 
July 20. To insure attendance, how- 
ever, registrations must be received by 
July 1. Registrations or requests for 
further information should be address- 
ed to Professor Fred E. Inbau, North- 
western University School of Law, 
Lake Shore Drive and Chicago Avenue, 
Chicago 11, Illinois. 
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The Atomic Hazards Problem 


Although to a degree private enter- 
prise has been involved from the be- 
ginning in the development of atomic 
energy, it was not until the passage of 
the Atomic Energy Act of 1954! that 
independent private activity in non- 
military areas began to assume real 
significance. With this development it 
became evident that the problem of 
financial protection against atomic haz- 
ards was one which urgently required 
consideration. In 1955 the Atomic In- 
dustrial Forum, Inc., commissioned the 
Legislative Drafting Research Fund of 
Columbia University to study the mat- 
ter. The international aspects of the 
same problem were later considered by 
a group at the Harvard Law School. 
Taken together the reports of the two 
projects—final in the case of Colum- 
bia* and preliminary in the case of 
Harvard *“—constitute a fascinating 
demonstration of legal research and 
drafting in an important new field. A 
brief description of the studies is there- 
fore appropriate for this department. 

Perhaps one of the most significant 
aspects of the matter is that the atomic 
industry itself recognized at an early 
stage that a serious problem existed 
and determined to attack it in an 
imaginative and orderly way. The de- 
cision to bring the resources of two 
great universities to bear on the matter 
was in itself an enlightened judgment 
which, it is to be hoped, will be fol- 
lowed by others. In a highly technical 
field where many skills are demanded, 
universities offer unique advantages 
not only because of the knowledge 
which they can supply but also because 
of the scholarly objectivity with which 
they can approach difficult and, per- 
haps. controversial questions. 

Obviously the principal concern of 
the sponsors was the possibility of cata- 
strophic incidents which might entail 
enormous loss of life and damage to 





property. Although the Columbia study 
determined that the probability of such 
an incident is extremely low, it is clear 
that even a remote possibility requires 
careful consideration of the conse- 
quences. The types of injury which 
might result from the explosion of a 
reactor are many. Not only physical 
damage to the buildings and premises 
but also the contamination of persons 
and food sources must be envisioned. 
In the case of personal injury the ex- 
tent of the damage might be impossible 
to determine for many years. 

In addition to catastrophic incidents 
many other possibilities of injury exist. 
One, which will become increasingly 
important, involves the disposal of 
radioactive wastes. The gradual in- 
crease of the level of radioactivity in 
the atmosphere is another. As knowl- 
edge of these matters develops, means 
may be devised to deal with them. The 
Columbia staff, viewing the catastro- 
phic incident as having the greatest 
immediate importance, devoted its 
study largely to this area. In so doing 
it considered among many other things, 
the impact of the hazard on various 
groups—industry, the public, private 
insured and the national and state gov- 
ernments. Its conclusion was that each 
of these groups included potential suf- 
ferers and that each had a responsi- 
bility in helping to deal with the situa- 
tion. 

Basically the problem exists because 
the possibility of damage is so enor- 
mous that it cannot be assumed totally 
by those who would normally be liable 
under the rules of conventional tort or 
contract law. Individual manufacturers 
could not themselves bear the burden 
nor could private insurers. If they were 
required to do so, the development of 
non-military uses of atomic energy 
would probably cease. On the other 
hand, if liability were not imposed or 









were greatly limited, the burden of loss 
might fall to a considerable extent on 
private individuals, which would be 
manifestly unfair. This was the dilem- 
ma which confronted the Columbia re- 
searchers. 


Their solution, which later found 
expression in the Anderson-Price 
Amendments to the Atomic Energy 
Act * was a combined insurance and 
indemnity program by which the 
United States Government assumed 
the responsibility of indemnifying 
against losses to the extent of $500,- 
000,000 for each incident. This amount 
was to be supplemented by private in- 
surance. The bill contained a provision 
for requiring a showing of financial 
responsibility on the part of licensees 
of the Atomic Energy Commission in 
order to make sure that insurance or 
other protection would be supplied. 


The fact that a governmental monop- 
oly of atomic energy exists makes 
legislative treatment of this sort pos- 
sible. The Congress may make licenses 
subject to conditions such as the ones 
just stated. Similar conditions may also 
be inserted in contracts. Although the 
act presents a possible solution to only 
a limited portion of the whole problem, 
it nevertheless is an important step in 
the development of an adequate body 
of law. 

Such a neat solution, however, is not 
available as far as the international 
aspects of the matter are concerned. 
The Harvard group was confronted 
with almost infinite complexities, aris- 
ing . not only from a multiplicity 
of differing legal systems, substantive 
rules of law, procedural requirements, 
measures of damages, legal traditions, 
standards of living, and public atti- 
tudes. It also arises from the possibility 
of complex circumstances in which, to 
use a relatively simple example, an 
atomic installation located in one coun- 
try, having been designed or equipped 
by a supplier with its place of business 
in another country, contaminates per- 


“ 





1. 68 Stat. 919 (1954); 42 U.S.C. Ch. 23 (Supp. 
IV, 1957). 

2. FINANCIAL ProTEcTION AGAINnst Atomic HAz- 
arps. By Arthur W. Loge 4 and others. Atomic 
Industrial Forum, Inc. (1957). 

3. FINANCIAL PROTECTION AGAINST ATOMIC HAz- 
ARDS: THE INTERNATIONAL ASPECcTs (preliminary 
report). By Robert B. Eichholz and others. The 
— and Fellows of Harvard College 
(1958). 

4. 71 Stat. 576 (1957); 42 U.S.C.A. §2012(i). 
(Supp. IV, 1957.) 


April, 1959 + Vol. 45 391 








Department of Legislation 


sons or property in yet a third coun- 
try. ..75 

Although recognizing the ultimate 
necessity of a multilateral treaty deal- 
ing with the most important phases of 
the problem, the Harvard group de- 
termined to explore the usefulness of 
This was con- 
sidered necessary because of the urgent 


temporary measures. 


need to develop atomic power abroad 
in view of the limited availability of 
other sources of energy. The study 
therefore included consideration of 
possible liability under the existing 
rules of various legal systems and 
pointed out that “no participant, how- 
ever small, in the construction or op- 
eration of a nuclear facility is abso- 
lutely immune from possible tort or 
contract liability”.6 As far as protect- 


ing nationals of the United States is 


concerned, it was suggested that some 
benefit would result from the exten- 
sion of the coverage of the Anderson- 
Price Amendments to nuclear accidents 
abroad and limiting access to Ameri- 
can courts in claims arising out of such 
accidents. However, the Harvard group 
recognized that these devices were 
highly imperfect and proposed as a 
working hypothesis the negotiation of 
a multilateral agreement with Western 
European nations which would limit 
the liability of a private operator of a 
nuclear a fixed sum 
which, presumably, could be provided 
by private insurers. The agreement 
would also include indemnification by 
each government within whose borders 
nuclear accidents might occur. Es- 
sentially this would make the principal 
features of the Anderson-Price Amend- 


installation to 
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Prepared by Committee on Bulletin 
Taxation, Kenneth H. Liles, Chairman; 


Chairman. 


and Tax Notes, Section of 
John M. Skilling, Jr., Vice 





Alumni Associations as Organizations Described in 


Section 501(c)(3) of the Code 


John Holt Myers and James W. Quiggle, Washington, D. C. 


As the result of a gradual liberaliza- 
tion in policy throughout the last de- 
cade, the Internal Revenue Service is 
now countenancing with relative favor 
applications of alumni associations for 
exemption as organizations described 
in Section 501(c) (3) of the Code. The 
IRS now recognizes that an alumni 
association can be more than an aggre- 
gate of flask-carrying football fans who 
appear annually at the Big Game.! 


The Transition in Attitude 
Past statements of the Service indi- 

cated a definite suspicion of alumni 

associations. In one of the first pub- 


lished rulings? on the subject, an alum- 
ni association, the admitted purpose of 
which was “to promote in every proper 
way the interests of M College and to 
foster among its graduates a sentiment 
of regard for each other, and attach- 
ment to their alma mater”, was denied 
exemption. This association transferred 
to M College its net income annually 
but unfortunately was not bound to do 
so. The rationale of the ruling was based 
on the old Roche’s Beach case*, a 
pre-1954 decision which held that busi- 
nesses not charitable in nature which 
distribute all their income to recog- 
nized charities are themselves charita- 
ble organizations. Assuming the M 
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ments available to operators in other 
countries, those countries, instead of 
the United States assuming the indem. 
nity burden. 

For the purposes of this department, 
however, the nature of the recom. 
mendations is not as important as the 
way in which they were reached. As in 
the Columbia study, the Harvard re- 
port is the result of careful and pains- 
taking investigation which involved 
not only American lawyers but also 
foreign authorities, governmental of- 
ficials and industrial executives. Taken 
together, the two documents are out- 
standing examples of what law and 
lawyers can do to aid in the solution of 
the problems of our time. 





5. Supra note 3 at page 2. 
6. Ibid. at page 11. 


Alumni association was not a charity 
by nature, the Service held that Roche’s 
Beach did not apply since the associa- 
tion was under no obligation to dis- 
tribute its income to M College. Pre- 
sumably, if there had been such an 
obligation, the alumni association (or 
a pool parlor) would have been exempt 
under Section 101(6) of the 1939 
Code.* Even this avenue of exemption 
was closed when two years later the 
Commissioner decided not to follow 
Roche’s Beach.” 

Some years later there appeared in 
Rev. Rul. 56-486" a slight, but distinct, 
mellowing toward alumni associations. 
In this ruling an alumni association 
controlled and operated by the univer- 
sity was held to be exempt as an organ- 
ization described in Section 501 (c) (3). 
The association’s financial affairs, 
many matters of procedure and policy, 
and budget were under direct control 
of officers of the university. Most em- 
ployees were paid by the university, 





1. On February 26, 1959, the Internal Rev- 
enue Service issued new Proposed Regulations 
with respect to Section 501(c) (3) of the Code. 
It is not the purpose of this article to analyze 
these, but an examination indicates a more 
liberal attitude toward those organizations such 
as alumni associations which are partly charita- 
ble and partly educational in nature. See new 
Proposed Regs. §1.501(c) (3)-1(d) (2). 

2. G.C.M. 22116, 1940-2 C.B. 100. 

3. 96 F. 2d 776 (2d Cir. 1938). The effect of 
this case is limited by Section 502, IRC. 

Corresponds to Section 501(c) (3) of the 
1954 Code. 
5. G.C.M. 23063, 1942-1 C.B. 103. 
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and the association substituted for the 
university in maintaining alumni rec- 
ords and providing an office for alum- 
ni, students and prospective students. 
The theory of the ruling was that an 
organization deserved exemption when 
it was an integral part of a recognized 
charity. The ruling did provide hope 
for a change in IRS policy. However, 
there were few alumni associations 
which were willing to sacrifice inde- 
pendence. 

Already a breakthrough for inde- 
pendent alumni associations had oc- 
curred in 1955 when the Tax Court 
decided the Thayer case.‘ This in- 
volved an estate tax deduction under 
Section 812(d) of the 1939 Code for a 
bequest to the California Alumni As- 
sociation. The association not only was 
independent but also carried on many 
activities not directly benefiting the 
University of California. Among these 
were the establishment of local clubs 
and the operation of social programs 
at their meetings; the operation of a 
recreational camp: sponsorship of class 
reunions, homecomings, rallies, dances, 
and cocktail parties; the maintenance 
of an alumni house designed for the 
comfort and convenience of alumni; 
and the publication of a monthly maga- 
zine. The Commissioner argued that 
the social and recreational features of 
the association characterized it as a 
social club entitled to exemption under 
Section 101(9) of the 1939 Code.* To 
the Tax Court the issue was “whether 
the social and recreational activities 
[were] ‘substantial’ or merely inci- 
dental to the objective of advancing 
the interests of the university.” The 
Court stated :? 


It seems clear that any social or 
recreational aspects of the Associa- 
tion’s activities are merely incidental to 
its primary purpose of affording a 
medium through which the alumni can 
contribute to the welfare of the univer- 
sity. Entertainment features serve to 
stimulate interest in the Association 
and in such primary purpose. 


The Court found that the association 
did not control the local clubs and 
merely encouraged their formation, 
providing speakers at meetings. Fur- 
thermore, the local clubs served to 
acquaint alumni with university prob- 
lems. The operation of the summer 


camp, while possibly somewhat recre- 
ational, was not so substantial an ac- 
tivity as to make the association social 
rather than educational. The class re- 
unions and homecomings were spon- 
sored by the classes, not by the associ- 
ation, which merely listed the events in 
the monthly magazine. The alumni 
house was used by faculty and students, 
as well as alumni, and its effect, by 
providing an attractive gathering place, 
was to encourage the alumni to serve 
the university better. The monthly mag- 
azine contained educational articles 
and material about the different cam- 
puses of the university, the local clubs, 
individual members, and class activi- 
ties, but the social material was not 
predominant. The Court concluded:!° 


We think the facts shown with ref- 
erence to the activities demonstrate 
that the promotion of the welfare of 
the alumni, referred to as a purpose of 
the Association in its articles of incor- 
poration, means the welfare of the 
alumni collectively as a group which 
maintains a vital interest in the uni- 
versity, its problems, and its function 
as an educational institution. 


This decision is significant in more 
First, an alumni 
association, whether dependent or in- 
dependent, is held to be educational or 
charitable within the meaning of the 
Code if its primary purpose is to serve 
the best interest of the university. 
Moreover, incidental social activities 
do not prevent the association from 
being “exclusively” charitable or edu- 
cational. The decision recognizes that 


than one respect. 


such an alumni association can effec- 
tively advance the purposes of the edu- 
cational institution it serves. 

On September 10, 1956, the Com- 
missioner acquiesced'! in the Thayer 
case and admitted that the independent 
alumni association has a place in edu- 
cation. 


Possible Reasons for the 
Change 


Past reluctance to give alumni asso- 


ciations recognition as charitable-edu- 
cational institutions may have been due 
to the difficulty of categorizing them. 
Section 501(c) (3) organizations are 
limited to those “organized and oper- 
ated exclusively for religious, charita- 
ble, scientific, testing for public safety, 


Tax Notes 


literary, or educational purposes, or for 
the prevention of cruelty to children or 
animals”. For some time the Service 
espoused the doctrine that a Section 
501(c)(3) organization had to be 
either charitable or scientific or educa- 
tional, etc——not a combination of the 
terms.'? Rev. Rul. 56-486 was un- 
doubtedly a product of this theory in 
limiting Section 501(c) (3) classifica- 
tion to those alumni associations which 
were an integral part of the institution 
represented. Now, owing in part to 
the impetus of the Thayer case, the 
Service no longer requires alumni asso- 
ciations to be strictly educational and 
permits them to be classified as chari- 
table-educational.!* 

Possibly a more fundamental reason 
for the change in attitude is the meta- 
morphosis of alumni associations them- 
selves. By increasing their usefulness, 
they have become an essential part of 
the institutions they serve. In times 
past, the monetary needs of colleges 
were satisfied from select wealthy in- 
dividuals. Emphasis in fund raising 
campaigns was placed on the acquisi- 
tion of capital. In the 1930’s and 
1940’s two factors changed the picture. 
One was the decrease in the number of 
those who as individuals could meet a 
large portion of a university’s financial 
needs. Another was the climbing cost 
of operating the institutions which has 
only begun to accelerate. Endowment 
funds could no longer maintain the 
magnificent buildings, much less defray 
current expenses such as faculty sal- 
aries. Tuitions provided less and less 
of the cost of educating a student. In 
desperation, the colleges turned to the 
ordinary alumnus. Most colleges today 
conduct yearly alumni campaign drives. 
These drives are the lifeblood of more 
than one prominent institution. With- 
out them many could not operate. 

Thus, it seems that alumni associ- 
ations are essential to the maintenance 
of higher education at its present level. 





6. 1956-2 C.B. 309. 

7. 24 T.C. 384 (1955). 

8. Section 501(c) (7) of the 1954 Code; gifts 
or bequests to social clubs are, of course, not 
deductible. 

9. 24 T.C. at 391. 

10. 24 T.C. at 393. 

11. 1956-2 C.B. 8. 

12. This so-called “separateness theory” is 
described in an article by Herman T. Reiling in 
the June, 1958, issue of the JourNAL, at page 525 
entitled ‘“‘What Is a Charitable Organization?” 
See especiall age 528 for a comment upon 
alumni associations. 

13. See new Proposed Regs. §1.501(c) (3)- 
1(d) (1) (iii). 
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Tax Notes 


Traditionally, the granting of a tax 
exemption must serve a public interest. 
The loss in revenue which attends such 
a grant must be returned to the tax- 
payer by relieving him of an obligation 
he must otherwise assume. Alumni as- 
sociations clearly relieve the taxpayer 
of his already heavy burden of sup- 
porting education. 


Points To Remember 

To be entitled to exemption from 
federal income tax as an organization 
described in Section 501(c) (3) of the 
Code, the association must be both 
“organized and operated” exclusively 
for the purposes described in that sec- 
tion. If such an organization is created 
in the United States or any possession, 
contributions to it are deductible to 
the extent allowed under Section 170 
by the donors in computing their tax- 
able income. 

There must be an affirmative show- 
ing by the organization that its primary 
interest is unequivocal dedication to 
the required charitable or educational 
purposes. The organization of many 
alumni associations is loose and their 
charters have been drafted without 
consideration of the federal tax laws. 
For this reason, it is not unusual for 
the Service to hold on first application 
that the provisions of a_ particular 
charter are too broad to meet the 
“organized” test even though the asso- 
ciation has always been operated in a 
manner which meets the requirements 
of the statute.!4 

The Service has thus adopted a 
policy of carefully scrutinizing the con- 
stitutions of such organizations in the 
belief that one of the best methods of 
policing exempt institutions is to place 
clear restrictions on their activities.15 
Thus, a charter must not permit any 


activity which is not educational or 
charitable. It should contain specific 
prohibitions against the inuring of any 
profits to the benefit of any member 
and against the carrying on of propa- 
ganda, influencing legislation and in- 
tervening in any political campaigns.!® 
Finally, the charter should provide that 
upon dissolution any assets will be 
distributed to a recognized charity, pre- 
sumably the parent institution.!* 

It is clear that the Service has aban- 
doned its former requirement that an 
alumni association be an integral part 
of a university or college. This is 
apparent from the favorable rulings 
currently being granted to independent 
alumni associations. None the less, the 
principal emphasis of the association 
must be on serving the university 
which it in a real sense represents. 
This may be done in many ways—by 
conducting or participating in annual 
or capital fund drives, by sponsoring 
or participating in educational activi- 
ties directly or indirectly, by creating 
or sponsoring scholarships, and by 
strengthening the ties between the 
alumni and their alma mater. 

It should be kept in mind that the 
social or recreational activities should 
be clearly subservient to the dominant 
purpose of benefiting the university. 
There would seem to be no objection 
to the maintenance of an alumni house 
as a meeting place for the members of 
the institution. Unless the facilities are 
so extensive as to constitute an un- 
related business, there is no reason 
why dining accommodations cannot be 


provided. 


Because of the peculiar character- 
istics of an alumni association, its 
relationship with local clubs should be 
limited to guidance and direction. This 
follows from the fact that local clubs 
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tend to emphasize the social aspects 
of alumni activity. A very close associ- 
ation with the local clubs could threaten 
the status of the parent organization. 
However, if direct control is exercised 
over the local clubs, it may be possible 
that they will be covered within the 
exemption ruling of the association 
itself. 

Care should be taken that the associ- 
ation does not render direct services 
to the alumni. For example, a formal 
placement program might well jeopar- 
dize the status of the association as an 
organization operated “exclusively” for 
educational or charitable purposes. 

It should be kept in mind that once 
the association obtains the exemption, 
the employees will no longer be subject 
to the Federal Insurance Contributions 
Act (Social Security). If the organi- 
zation desires Social Security coverage 
for its employees, it should file a 
waiver of exemption certificate in the 
form required by the Service. 

Once an exemption is granted, it 
will be noted on the rolls of the District 
Director of Internal Revenue in the 
district within which the association 
is located. Moreover, the association 
will also be carried in the Cumulative 
List of organizations described in 
Section 170(c) as evidence of the right 
to a deduction by donors. It should be 
noted that where the payment of dues 
to the association entitles the members 
to certain benefits, such as the receipt 
of an alumni magazine, such dues are 
not deductible as charitable contribu- 
tions. 





14. See new Proposed Regs. §1.501(c) (3)- 
1(b) (1) (iv). 

15. See new Proposed Regs. §1.501(c) (3)- 
1(b). oaks 
16. See description of ‘‘action” organizations 
in new Proposed Regs. §1.501(c) (3) -1(c) (3). 

17. 7 new Proposed Regs. §1.501(c) (3)- 
1(b) (4). 
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BAR ACTIVITIES 








The common law of England, how 
it came to the New World, and its 
importance to people of the United 
States, will be the theme of a ceremony 
sponsored by the Virginia State Bar at 
the old Church on Jamestown Island, 
May 17. 


Sir Harold 


Caccia 


British Information Service 


Sir Harold Caccia, British Ambas- 
sador to Washington, Ross L. Malone, 
of Roswell, New Mexico, President of 
the American Bar Association, and 
Virginia’s Governor, J. Lindsay 
Almond, Jr., will be the main speakers 
on the program at Jamestown Festival 
Park. The unveiling of a plaque at the 
Church, owned by the Association for 
the Preservation of Virginia Antiqui- 
ties, will follow. 

The commemoration ceremony is but 
a part of the State Bar’s program to 
stimulate interest in the common law 
throughout the nation. The Virginia 
Bar is sponsoring a nationwide law 
school essay contest on the common 
law, and is urging lawyers throughout 
the country to use the common law as 
the theme of talks before schools and 
clubs. It is also Virginia’s way of ob- 
serving this year’s “Law Day”, the 
oficial American Bar Association May 
1 observance. 

“Common law” generally means the 
law developed by judicial precedent in 
decided cases. It is judge-made law, 
a opposed to statute law, the law en- 
acted by legislatures. It has its origin 
in ancient Anglo-Saxon custom, de- 
veloped in England prior to the con- 
quest of 1066 and left pretty much in- 
tact by William the Conqueror after 
that. When Henry II became King in 
1154, he began development of the con- 


cept of a single body of law common to 
the whole realm and common to all 
men. While he did not abolish the mul- 
titude of local barons’ courts, each 
administering its own custom, he did 
establish gradually his own courts 
which asserted concurrent jurisdiction, 
and thus made the first start on de- 
veloping a law truly “common” to all 
parts of the kingdom. 

The English common law is, of 
course, a product of centuries of slow 
development. Its development in Vir- 
ginia and the other colonies likewise 
was a gradual process. The Jamestown 
settlers, with a naturally simple society, 
had no need for a complete body of 
law required by a well-developed com- 
mercial society. They were basically 
ruled at first by a simple code, and the 
ships that brought the settlers to James- 
town did not bring with them a trained 
Bar and law books. (In fact, lawyers 
were held in such low esteem at first in 
the colony that several acts were passed 
during the seventeenth century outlaw- 
ing the practice of law for pay.) 

But it was with the establishment of 
the Virginia colony in 1607 that the 
English common law had its first be- 
ginning in the New World. The Charter 
granted in 1606 to the Virginia Com- 
pany of London granted to the inhabi- 
tants of the colony about to be estab- 
lished all the privileges and immunities 
of Englishmen, and it was this, plus 
the customs the settlers brought with 
them from the home country, that 
brought the common law to America. 
Later on, Virginia (like many other 
states) officially adopted as binding 
law the common law in England in 
force as of 1607, except to the extent 
that it was repugnant to our institu- 
tions. 

The common law observance is spon- 
sored by the Virginia State Bar’s 
Committee Commemorating Advent of 
Common Law—Jamestown 1607, of 
which Lewis F. Powell, Jr., and Walter 
W. Regirer, of Richmond, are co- 
chairmen. Among the co-operating or- 
ganizations are: Association for the 


Governor 
Almond 


Colonial Studio 


Preservation of Virginia Antiquities; 
British Embassy; College of William 
and Mary; Colonial Williamsburg; 
English-Speaking Union, Richmond 
Branch; Jamestown Foundation; 
Jamestown Society; National Parks 
Service; Order of First Families of 
Virginia; Society of Colonial Dames; 
Society of Colonial Wars in the State 
of Virginia; University of Richmond; 
University of Virginia; Virginia His- 
torical Society; Virginia State Bar 
Association; Washington and _ Lee 
University; and American Society for 
Legal History. 


H. B. 
Kidwell 


The Eleventh Annual meeting of the 
Interstate Bar Council, a Regional Con- 
ference of Delegates from the state 
bar associations of the eleven west- 
ern states and of Alaska and Hawaii, 
was held Friday, February 27, at the 
Hotel Utah, Salt Lake City, Utah. 

President A. Hulme Nebeker of Salt 
Lake City, Past President of the Utah 
State Bar, presided. 

Reports were made by State Delega- 
tions of outstanding bar activities of 
the year, with one half the time allotted 
to each state reserved for questions 
and group discussion. 

Mr. and Mrs. Nebeker were hosts at 
a reception and social hour for the 
Delegates and their wives, and the 
Commissioners of the Utah State Bar, 
at the Fort Douglas Country Club, on 
Thursday, preceding the meeting, fol- 
lowed by a no-host dinner at the club. 
Entertainment of the ladies consisted of 
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a bus sight-seeing trip of the city and 
valley, with a luncheon at Brighton at 
the Balsam Inn, in the heart of the 
snow fun and ski area. 

During the mid-day adjournment of 
the meeting, delegates and wives were 
privileged to hear an organ concert in 
the famous Tabernacle. President Ira 
Huggins and the Utah State Bar were 
hosts at a reception and buffet affair 
at the close of the meeting. 

The group decided to accept the in- 
vitation of the Bar Association of 
Hawaii to hold the 1960 meeting in 
Honolulu. 


Seven state bar past Presidents, ten 
current state bar Presidents, and four 
past Presidents of the Interstate Bar 
Council were in attendance and several 
Vice Presidents, Presidents-Elect and 
Board of Governor members were 
among the more than thirty Delegates. 

Council officers for the ensuing year 
elected were: President: H. Baird Kid- 
well of Honolulu, Past President, Bar 
Association of Hawaii; Vice President: 
Glenn R. Jack, Oregon City, Oregon, 
Past President Oregon State Bar, and 
Past President of the National Con- 
ference of Bar Presidents; Secretary: 
John H. Holloway, Portland, Oregon, 
Secretary, Oregon State Bar. 

John Shaw Field, Reno, Nevada, 
former Council President, was re-elect- 
ed to the imposing-sounding position 
of Chairman of the Council Liaison 
Committee with the American Bar As- 
sociation, its Sections, Committees and 
other groups. 


a 


In our February, 1957, issue at page 
180, of this department, we reported 
on a system of sponsorship and place- 
ment for beginning lawyers that had 
been initiated by the Beverly Hills Bar 
Association (California). In this place- 
ment-counseling program which the 
Bar Association has conducted for the 
past four years, a recent law school 
graduate who is looking for employ- 
ment in the Beverly Hills area is as- 


signed to a member of the Bar Associ- 
ation who volunteers to serve as a 
placement counselor. The counselor 
gives the young lawyer advice con- 
cerning opportunities for employment, 
availability of openings and the merits 
of prospective positions. Law schools 
are asked to inform their recent gradu- 
ates about the program and members 
of the Association are asked to act as 
counselors. The Placement Committee 
acts as co-ordinator. All of this is done 
without employed assistance. 


During 1958, the Placement Com- 
mittee directly aided 131 lawyers. 
Sixty-four members of the Association 
volunteered their services as placement 
counselors; sixty-four young lawyers 
were assigned to the counselors and, 
as a result of the advisory contact 
which continued throughout the year, 
were aided in finding positions. In 
addition there were thirty-eight young 
lawyers who, although not assigned to 
individual counselors, were personally 
interviewed by the Committee and aided 
in placement. Twelve lawyers already 
engaged in practice were aided in find- 
ing new associations or office locations. 
Seventeen members of the Association, 
who notified the Committee of open- 
ings available in their law offices, sub- 
sequently filled these openings with the 
help of the Committee. The Committee 
received and handled approximately 
350 inquiries by telephone and letter. 

Lester William Roth, President of 
the Beverly Hills Bar Association, has 
announced that this program will con- 
tinue during the coming year. In- 
quiries regarding the service may be 
addressed to Orlan S. Friedman. 9201 
Wilshire Boulevard, Beverly Hills, 
California, Chairman of the Beverly 
Hills Bar Association Placement Com- 
mittee. 


_ hf a 


State and local bar associations 
seeking information on the public de- 
fender system will be interested in the 
following open letter from Junius L. 
Allison, Field Director of the National 
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Legal Aid and Defender Association: 
Each week more local and state bar 
associations are inquiring about the 
advantages and disadvantages of a pub- 
lic defender for areas where the crimi- 
nal work is too heavy to be handled by 
the traditional assigned-counsel method. 
Many lawyers feel that even in the 
larger cities capital cases should be 
assigned to private attorneys. They 
have commented on the need for some 
investigative service; also, there is a 
feeling that the court in making as- 
signment does not have sufficient in- 
formation for determining eligibility 
for free counsel. 

To meet some of these problems and 
to propose a slightly new approach, I 
suggest the following for consideration: 

In counties where the criminal 
case calendar is heavy, provision could 
be made for a public defender to 
handle felony cases, except capital, 
and could be provided with one or more 
investigators and secretarial assistance. 

The investigators of the public de- 
fender’s office would be made available 
to the private counsel appointed in the 
capital cases. Through the co-operation 
of the local bar association, a panel of 
lawyers experienced in the trial of 
criminal cases could be provided for 
the judge making the assignments. The 
office of public defender could be used 
by the court in gathering background 
information relating to the financial 
ability of the defendant—as it would 
do in assignment of the non-capital 
felony cases. 

The advantages of this system seem 
many to me. It would: 

1. Preserve the assignment of coun- 
sel in the most serious cases; 

2. Encourage close co-operation be- 
tween the bar association and office of 
public defender, and even offer oppor- 
tunities for supervision by the Bar, 
thereby making the public defender 
more independent of “the state”; 

3. Establish a more orderly and 
efficient system of screening out finan- 
cially ineligible defendants; 

4. Assist the court in making appoint- 
ments on a rotation basis from a Bar- 
approved panel of experienced lawyers. 

It has also been suggested that the 
public defender idea might be set up 
on a more or less trial basis, limiting 
the scope of the office to the processing 
of certain cases for the court, particu- 
larly those where eligibility is in ques- 
tion, and having other pre-trial duties. 
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Federal Tax Liens 
(Continued from page 354) 


be prerequisite in either case, since 
they are not “reliance” liens. But 
“relation back” to a time before assess- 
ment would not be permitted, as against 
the federal tax lien. 


Real property taxes and_ special 
assessments, as previously mentioned, 
would be preferred even over earlier 
federal tax liens, on the theory that 
the property has been permitted to re- 
main in private use, enjoying the bene- 
fit of local services, and should bear 
its share of the cost.°* Precedent for 
this proposal is found in the consent 
of Congress to the imposition of state 
and local taxes on property, in private 
use, which is taken over under federal- 
ly insured mortgages.°* 

The draft legislation provides no 
relief for liens of attachment and gar- 
nishment, which under present law are 
subordinate to federal tax liens arising 
at any time before judgment.®* Since 
creditors who acquire such liens would 
rarely have extended credit in reliance 
on the security of the property at- 
tached, they do not have the same 
equitable position against the Govern- 
ment as that of contract lienors and of 
those who rely on statutory liens in 
extending credit. 

Relief, paralleling that described 
above, is also proposed to be provided 
with respect to the special liens for 
federal estate and gift taxes, which 
attach (without public filing, and even 
before determination of the tax) to all 
the property includible in the gross 
estate and to the donated property, for 
ten years from the date of death or of 
the gift.55 

In addition, an amendment is pro- 
posed to the 160-year-old law under 
which the United States enjoys absolute 
priority in insolvency receiverships, 
assignments for creditors, and insol- 
vent estates of decedents.5® At present, 
most (if not all) prior liens must yield 
to such federal priority.57 The pro- 
posal, however, would recognize the 
priority of any lien which otherwise 
would have had priority over the fed- 
eral claim on the day the administra- 
tion commenced.®8 In addition, the 
Proposal would bring federal priority 
in non- -bankruptcy insolvency proceed- 


ings in line with the rules in bank- 
ruptcy,°® by permitting the states to 
allow priority to administrative ex- 
penses and wages (limited as in bank- 
ruptcy), to place state and local taxes 
on a parity with federal taxes (if they 
had not become liens), and to place 
landlords’ priority claims on a parity 
with federal non-tax claims.®° 


Banks and Other Debtors 
of the Taxpayer 

It is not only the taxpayer’s creditors 
who have found the federal tax lien 
upsetting to normal commercial rela- 
tionships. 
his bank, have encountered similar 
problems. 

Banks have long been concerned 
about the theoretical possibility that 
they may be deemed subject to “con- 
structive notice” of a filed tax lien and 
may incur liability for allowing with- 
drawals from a liened bank account.®! 
They have been only partially reassured 
by rulings of the Internal Revenue 
Service holding that a debtor may safe- 
ly pay his debts if he is ignorant of 
the filed lien, but that he may incur tort 
liability for impairing the federal lien 
if he has actual knowledge thereof and 
yet pays the taxpayer without first 
notifying the Director and giving him 
an opportunity to levy.°* The draft 
legislation would make clear that, in 
the absence of a levy on the debt, a 
bank or other debtor may make pay- 
ments in normal course despite knowl- 
edge of an outstanding tax lien, unless 
the payment is made in bad faith, with 
intent to help the taxpayer defeat col- 
lection of the tax.®* 

The proposal also makes clear that 
a levy reaches only amounts then 
owing, and imposes no obligation upon 
the bank to be alert for further de- 
posits and to pay them over to the tax 
collector (in the absence of a new levy, 


or of bad faith) .64 


His debtors, and especially 


Federal Tax Liens 


Banks and other debtors (as well as 
transfer agents, bailees and others) are 
frequently confronted with adverse 
claims by the tax collector and a third 
party. The normal procedure, if the 
Government were not involved, would 
be to bring an action of interpleader. 
But the United States cannot be sued 
without its consent, and it has not 
expressly consented to be sued in inter- 
pleader®*—although the Government’s 
present practice, after it has put the 
stakeholder to the trouble and expense 
of arguing the jurisdiction, and has 
been dismissed as a defendant, is al- 
most invariably to intervene in the 
action! The proposal would grant ex- 
press consent to interplead the United 
States.°6 It would also relieve the 
person levied upon of penalty for non- 
compliance with the levy if  inter- 
pleader is promptly instituted by him.®* 

Banks have felt the impact of the 
“inchoateness” rule when they have 
sought to set off the taxpayer’s notes 
against a bank account which has been 
levied upon. Under present decisions, 
it appears that a right of set-off which 
has not been exercised before levy on 
a debt owed to the taxpayer may be 
too “inchoate” to defeat the tax lien 
on the debt.68 The proposal would 
permit the debtor to raise against the 
levy any valid set-off which he could 
have maintained in an action com- 
menced by the taxpayer on the date of 
the levy (or at maturity of the debt 
levied upon, if that is later), unless 
the set-off was acquired in bad faith 
with intent to defeat collection of the 
tax.69 


Conclusion 

The foregoing is a sketchy and in- 
complete survey of the principal pro- 
visions of the draft legislation. The 
Committee has prepared a 139-page 
report reviewing the problems under 
present law and setting out the recom- 
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Federal Tax Liens 


mended legislation, with complete tech- 
nical explanations.‘° 

It is now up to those whose interests 
are affected to let their Congressmen 


know that this was no mere academic 
exercise, that there are real problems 
here to which Congress ought to ad- 
dress itself and that these proposals, or 
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Arthur John Keeffe, Washington, D. C., Editor-in-Charge 


J uvces: There is in America’s 
largest University (N.Y.U.) a good 
looking girl named Rita W. Cooley, 
who in the manner of her name, tells 
you how Presidents in the past and our 
President of the present appoint fed- 
eral judges. She has read everything 
in sight, and some things not on the 
subject. Among others she quotes our 
Association President, Ross L. Malone, 
as deploring the tendency of both 
political parties to draw judges out of 
the Department of Justice. If you have 
any ambition to be a federal judge or 
if you are on a bar association com- 
mittee that passes on nominees you 
will want to read this article which is 
entitled, “The Department of Justice 
and Judicial Nominations” and appears 
in the Journal of the American Judi- 
cature Society (Vol. 42, No. 3, October, 
1958, pages 86-90; published bimonth- 
ly in alternate months starting in 
February for a two dollar subscription, 
no single issue price stated; address: 
1155 East 60th St. Chicago 37, 
Illinois). This is a splendid piece and 
one marvels that such a lovely girl on 
the faculty of N. Y. U.—in its Govern- 
ment Department—could collect so 
many hot tips about judge-making. 


MM. cnapenattory RULE: By 
far the most penetrating analysis of 
the McNabb rule appears in the George- 
town Law Journal for the fall of 1958 
(Vol. 47, No. 1, pages 1-46; price: 
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$1.25; address: Georgetown Law Cen- 
ter, 506 E Street, N.W., Washington 1, 
D. C.). The authors are two Professors 
at Georgetown Law School, both of 
whom testified before the Judiciary 
Committee of the Senate with respect 
to the Mallory Bill of the 85th Congress 
which died about 4:10 A.M. in the last 
minutes of the last session when Sen- 
ator John Carroll, of Colorado, rose 
“to raise a point of order’, namely 
“that in violation of the rules of the 
Senate there has been added in confer- 
matter’, .e., 
material which had never been con- 
sidered by either chamber.” 


ence what was “new 


One author is Professor James E. 
Hogan, a graduate of Loyola in Chi- 
cago. The other is the well-known 
Father Snee, perhaps the only Jesuit to 
hold a bachelor’s degree (A.B.) from 
Bing Crosby’s alma mater (Gonzaga), 
a law degree (LL.B.) from George- 
town, an M.A. from C.U. and an S.J.D. 
from Harvard Law School. Father 
Snee’s last piece in the law reviews was 
on “The Canon Law of Marriage” in 
the University of Detroit Law Journal 
(February, 1958, Vol. 35, No. 3, pages 
309-374, $1.50 per copy, 651 East 
Jefferson, Detroit 26, Michigan). And, 
before that, he collaborated with Pro- 
fessor Pye of his school to write a book 
for Oceana Press on the Status of 
Forces Agreements. 

Be that as it may, Professors Hogan 
and Snee have done an outstanding 
job with respect to the ill-fated Mallory 
Bill. Tracing the doctrine from the 





some modification of them, should be 
enacted without undue delay. 


70. The Final Report may be obtained from 
the Association, 1155 East 60th Street, Chicago, 
Illinois. A contribution of $1.00 per copy toward 
the Association’s printing cost is requested. 





McNabbs, those famous Tennessee 
moonshine mountainers, down through 
Mitchell (322 U. S. 65) and Up. 
shaw (335 U. S. 449) is no mean 
achievement. From McNabb (318 
U.S.332) where the presumption arose 
that a confession given by a man not 
promptly arraigned was obtained by 
third-degree methods down to the 
many bills in the 85th Congress, Second 
Session (Butler, Morse, Willis-Keating 
and O’Mahoney Amendment thereto) 
the presentation is outstanding. It lives 
up to its title “The McNabb-Mallory 
Rule: Its Rise, Rationale and Rescue”. 
For lawyers with a McNabb point 
this article will be of inestimable 
value. It’s definitely top-drawer. 


Taxes: The Western Reserve Law 
Review for January, 1959 (Vol. 10, 
No. 1; address: Cleveland 6, Ohio: 
price: $1.50) is a symposium issue. 
Its leading articles are entirely devoted 
to the “Tax Problems of Close Cor- 
porations” and to “Buying and Selling 
a Corporate Business”. The articles are 
very unusual and come as a result of 
a Cleveland Regional Tax Institute 
held in co-operation with Western Re- 
serve University School of Law on 
September 19 and 20, 1958. The first 
article on close corporations represents 
the views of six Cleveland lawyers, to 
wit: Hugh Calkins, Barring Coughlin, 
Warren E. Hacker, Fred D. Kidder, 
Norman A. Sugarman and Philip J. 
Wolf; and, the second article on buy- 
ing and selling corporations represents 
the views of four members of the Cleve- 
land Bar, to wit: Theodore R. Colborn, 
William H. Fleming, Richard Katcher 
and Robert L. Merritt. Each article is 
presented as a unit and elaborately in- 
dexed. You can see that this method of 
presentation involved a great deal of 
editorial work. Presumably, the Review 
did this as the editors solicit “com- 
ments, criticisms and suggestions”. In 
my judgment, they have done an out- 
standing job and my comment is “Bulls 
in every respect”. 
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Warer: From buying its butter, I 
know that Wisconsin is the Land of 
Lakes. But until I read a portion of 
the graduate thesis (“The Dilemma of 
Water Recreation and a Suggested Solu- 
tion” —“Their Relation to the North- 
west Ordinance, the State Constitution 
and the Trust Doctrine”, Volume 1958, 
Number 4, July, 1958, Wisconsin Law 
Review, Madison, Wisconsin, pages 
542-609, one dollar a copy) of my 
colleague, Professor G. Graham Waite 
of Catholic University Law School, 
] did not know that Wisconsin has 
4.000 named lakes of which 1,713 
are land-locked. This led Professor 


Waite to study how the state could con- 


Supreme Court Reviews 

(Continued from page 381) 

ployees, not the employer, that is the 
controlling factor. 

In a dissenting opinion, Mr. Justice 
WHITTAKER argued that the evidence 
was not sufficient to justify the entry 
of a general injunction prohibiting the 
respondents from violations of the act, 
“thus requiring them to live under pain 
of contempt citation for violation of a 
general injunctive decree, while others 
live under the law of the land”. 


Mr. Justice STEWART, also dissent- 
ing, argued that, while the Court’s state- 
ment of the general principles to be 
followed in such a case was correct, 
the application of those principles to 
the facts of this case did not lead to 
the result reached by the Court. 


The case was argued by Bessie Mar- 
golin for petitioner and Alan J. Hof- 
heimer for respondents. 


Workmen’s Compensation 
state or federal 
compensation? 

Hahn v. Ross Island Sand and Gravel 
Company, 358 U. S. 272, 3 L. ed. 2d 
292.79 S. Ct. 266, 27 U. S. Law Week 
4074. (No. 52, decided January 12, 


stitutionally open up these lakes for 
use by the public and how the State 
Conservation Department can legally 
manage the lakes in the public interest. 
“In return for use of the lake, title to 
which is in the State in trust for the 
public, the property owners could be 
required to pay an annual rental to the 
State.” These monies would finance the 
state management program. Those who 
are not landowners, but just use the 
navigable water could be made to buy 
a sticker for display on their car. 
802,000 Wisconsin residents fished in 
1955, so that a fee of a dollar a head 
would produce $800,000 from the 
fishermen alone. One aspect of his 
study involves the Northwest Ordi- 


1959.) On writ of certiorari to the 
Supreme Court of Oregon. Reversed. 

In this per curiam decision, the 
Court left the statement of the facts to 
the dissent. The petitioner was injured 
while working on a barge in navigable 
waters in Oregon. His employer had 
secured payment of compensation un- 
der the Longshoremen’s and Harbor 
Workers’ Compensation Act, 33 U.S.C. 
$$901 et seq. but had elected not to be 
covered by the Oregon Workmen’s 
Compensation Law. The petitioner 
brought an action for personal injuries 
under the Oregon statute in a state 
court—a procedure permitted under 
the Oregon law. The trial court entered 
judgment for the employer non obstante 
veredicto, and the Oregon Supreme 
Court affirmed, holding that the peti- 
tioner’s sole remedy was under the 
federal statute. 

The United States Supreme Court 
declared that this case fell within the 
“twilight zone” of cases where it is 
impossible to tell in advance of trial 
whether a worker’s injury occurred in 
a maritime operation covered by fed- 
eral law or whether it was so local in 
nature as to allow state compensation 
laws to apply. In Davis v. Department 
of Labor, 317 U. S. 249, “twilight 
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nance and whether the Federal Gov- 
ernment or the State of Wisconsin owns 
the lakes. Although Professor Waite 
finds the difficulties many, he believes 
that the good lawyer can overcome them 
and he finds some precedent in the new 
agency that Minnesota has set up. It is 
called a “Water Resources Board”. 

In this connection, I should say that 
valuable graduate studies, such as 
Waite’s, are catalogued by the Congres- 
sional Library. A few are in the library 
of the Supreme Court of the United 
States. 
Association Foundation library keeps 
track of these and from time to time 
publishes a pamphlet listing them. This 
is good for everyone to know. 


However, the American Bar 


zone” employees were allowed to re- 
cover either under the federal statute 
or under the state provisions. In this 
case, the Court said that since the 
federal act did not bar the claim under 
state law, Section 656.024 of the Ore- 
gon statute applied, and this section 
permits an injured employee to pursue 
a negligence action for damages when 
the employer has rejected the state 
law’s automatic compensation provi- 
sions. 

The Cuter Justice and Mr. Justice 
FRANKFURTER took no part in the con- 
sideration or decision of the case. 

Mr. Justice STEWART dissented, 
joined by Mr. Justice HarLan. The 
dissent took the tack that the Davis 
case was intended as a practical solu- 
tion for a difficult problem of assuring 
waterfront employees “the simple, 
prompt, and certain protection of work- 
men’s compensation which Congress 
had clearly intended to give in enact- 
ing the federal statute”, but it was not, 
the dissent argued, ever supposed that 
the Davis rule permitted an employee 
to spurn his federal remedy and take 
his case to a state court jury. 

The case was argued by Dwight L. 
Schwab for petitioner and Arno H. 
Denecke for respondent. 
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House of Delegates 
Proceedings 
(Continued from page 365) 


the Committee Chairman, Peter Camp- 
bell Brown, of New York City, a report 
in which there was great interest and 
on which there had been much com- 
ment in the public press prior to the 
meeting. Mr. Brown declared that the 
report was “in no wise a censure of 
any court or of any justices”. Rather, 
he said, it was a “sober recommenda- 
tion . . . for what we believe to be ap- 
propriate action in fields in which the 
Congress can act”. “We of the Com- 
mittee believe that the Supreme Court 
of the United States and an independ- 
ent judiciary created by the Constitu- 
tion have been and continue to be 
today the ultimate guardians of the 
Bill of Rights and the protectors of 
our freedom. As such”, Mr. Brown con- 
tinued, “we believe it is the duty of 
the members of the Bar to defend the 
institutions of the judiciary from un- 
fair and from unjust attacks. . . All 
lawyers in America have recognized 
that sharp differences have been ex- 
pressed as to the soundness of some of 
the recent decisions of the Supreme 
Court of the United States affecting 
the national and the state security with 
particular reference to the activities of 
domestic and foreign Communists 
within our country. We feel, too, that 
such differences have given rise not 
only to severe criticism of the deci- 
sions, but unfortunately to the con- 
demnation of the Court itself and to 
omnibus proposals for limiting its ap- 
pellate jurisdiction . . . we deem such 
broad omnibus proposals at this time 
to be unwise and likely to create more 
problems than they will solve”. 

Mr. Brown then read his first resolu- 
tion. 

Secretary Calhoun announced that 
the Board of Governors recommended 
approval of the Committee’s resolu- 
tions and their transmittal to Congress 
“in order to correct legislative defects 
in the field of internal security re- 
vealed by particular decisions cited in 
the report”. The Board noted that “it 
does not in any way intend to indicate 
censure of the Supreme Court or an 
attack on the independence of the ju- 
diciary”. 


Proceedings of the House of Delegates 
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Arthur J. Freund, of St. Louis, rose 
to move that action on the resolutions 
be deferred until the following morn- 
ing. “This is one of the most momen- 
tous steps that this Association has 
taken in many years” he declared. 
“This report is some fifty pages in 
length in single space. I doubt if any 
considerable number of the members 
of this House have read this report.” 

Mr. Freund went on to say that “as 
lawyers we owe the duty to ourselves 
and to our Association to understand 
what is in this report. Quite frankly, I 
oppose this report as it is worded. I 
think it is a document which is not 
worthy of this Association.” 

A vote was taken on Mr. Freund’s 
motion to wait until the next morning 
to consider the report, and it was 
carried, 


Committee on 
Clients’ Security Fund 

Theodore Voorhees, of Philadelphia, 
Chairman of the Committee on Clients’ 
Security Fund, then reported. He noted 
that security funds, which he described 
as “concerted effort on the part of the 
members of a bar association to see to 
it that restitution is made to clients 
who have been victimized by a lawyer 
who embezzles the client’s funds”, have 
been established throughout the British 
Empire, and that Vermont and Oregon 
have recently voted to establish such 
funds, “The British and Canadians say 
that it constitutes a debt of honor of 
the profession” Mr. Voorhees said. “In 
the United States, our profession is 
also considered an honorable one, con- 
sisting of honorable members, and only 
0.002 per cent of the lawyers of this 
country do on an annual basis fail 
their trust and embezzle clients’ funds. 
But when those embezzlements do oc- 
cur they cannot be swept under the 
rug. . . There is no question that the 
public holds the Bar collectively re- 
sponsible whenever an embezzlement 
occurs or any blot appears upon our 
escutcheon; and, as Justice Jackson 
pointed out, when any profession fails 
to put its house in order in these days, 
the chances are that they will find 
sooner or later that they will have 
their house dusted out by unsympa- 
thetic hands. The experience of the 








British Commonwealth establishes be- 
yond question that this client security 
fund is one of the strongest measures, 
insofar as public relations are con- 
cerned, that any bar association could 
adopt”. 

Mr. Voorhees then offered the fol- 
lowing: 


1. That the establishment of clients’ 
security funds by state and local bar 
associations be deemed within the pub- 
lic interest and an objective which 
merits the strong support of the legal 
profession. 

2. That every state bar association 
and every local bar association repre- 
sented in the House of Delegates be 
urged to create their own Committees 
on Clients’ Security Fund. 

3. That this Special Committee be 
continued and directed to take such 
steps as may be deemed appropriate 
to promote the establishment of clients’ 
security funds by state and local bar 
associations. 


In the Committee’s draft of this 
resolution, the first paragraph had 
ended with the words “American Bar 
Association” instead of “legal profes- 
sion”. The words “legal profession” 
were substituted at the suggestion of 
the Board of Governors, and the substi- 
tution was accepted by the Committee. 

Frank W. Grinnell, of Boston, de- 
clared that he was opposed to the res- 
olution, “on the ground that this is 
peculiarly a local matter. We had a 
committee on this subject for two years 
[in Massachusetts], and they reported 
adversely in the state bar association. 
I think all I can say is that it is not the 
business of the House of Delegates to 
pass these resolutions”. 

Shelden D. Elliott, of New York 
City, replied that a survey conducted 
by the Institute of Judicial Administra- 
tion (of which he is the director) 
showed that there was a tremendous 
interest in the subject. He quoted a 
Queen’s Counsel in Saskatchewan, 
which has had a client security fund in 
operation since 1949, to the effect that 
the plan had greatly increased the pub- 
lic prestige of the legal profession in 
that province and had strengthened its 
hand in dealing with the Government 
on questions of encroachments on fields 
of endeavor that ought to be left to 
the profession. 

Mr. vom Baur, of the Unauthorized 
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Grauman Marks 


Another View of the Hard-Working Delegates. 





Practice of the Law Committee, de- 
clared that he supported the program 
because of the effect it would have on 
curbing the unauthorized practice of 
the law. 

Robert G. Storey, of Dallas, Texas, 
declared that the House of Delegates 
represented the legal profession of the 
country, not merely the American Bar 
Association members. “All of the state 
Bars and many of the local Bars are 
involved in this matter” he said. “It is 
a statement of principle, and we realize 
that it is. . . Who wouldn’t give five 
dollars a year to help further public 
relations of the Bar?” 

Osmer C. Fitts, of Brattleboro, Ver- 
mont, declared that “there has been 
nothing to raise the lawyer in the es- 
timation of the public, as reflected in 
the editorial comment around the state, 
more than the insurance policy that 
we took out effective January 9 of this 
year” to secure clients against embez- 
zlement by lawyers. 

Edward L. Cannon, of Raleigh, 
North Carolina, spoke against the pro- 
posals. “I don’t think it is our business 
to state a matter of policy here, direct- 
ing a Committee to use all its efforts 
and all the efforts of this organization 
to propagandize states or local associa- 
tions to institute something which may 
or may not be good” he said. He asked 
why the Board of Governors had de- 
leted the words “American Bar Associ- 
ation” from the first paragraph. “Don’t 





they want their name used in it?” he 
asked. 

Loyd Wright, of Los Angeles, was in 
favor of the resolution. “We have an 
exclusive license” he declared. “We 
have a responsibility to see that those 
who enter our ranks do not impose 
upon the citizens without the whole 
profession trying to make some resti- 
tution.” 

President Malone said that the words 
“American Bar Association” had been 
stricken from the resolution only be- 
cause they would be inappropriate once 
the House adopted it. As it was pre- 
pared, the language was that of the 
Committee, he said, “but upon adop- 
tion, it becomes the language of the 
Association, and hence the Association 
would not say to itself that it is giving 
the strongest possible support. That 
was the reason for the change, and it 
certainly had nothing sinister in it”. 

Richard Bentley, of Chicago, asked 
whether the Committee intended that 
the fund should be financed by the 
entire profession of a state or only by 
bar association members. 

Mr. Voorhees replied that the Com- 
mittee was not prepared to suggest how 
that should be handled. “We have not 
had enough experience to come to a 
definite conclusion” he said. 

Paul W. Lashly, of St. Louis, a mem- 
ber of the Committee, said: “The Com- 
mittee’s report does not at this time go 
into any mechanics. At an appropri- 
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ate time the report of the Committee 
will come before you as to mechanics, 
and all we are asking at this time is 
approval in principle” he said. 

The House then voted to adopt the 
first three resolutions. 

The Committee’s two remaining res- 
olutions, requesting the co-operation of 
the National Conference of Commis- 
sioners on Uniform State Laws and 
several other Sections and Committees 
of the Association, were withdrawn. 


Committee on 
Customs Law 

J. Bradley Colburn, of New York 
City, Chairman of the Committee on 
Customs Law, moved the adoption of 
the following resolutions: 


The Committee requests authority to 
oppose by brief and by personal ap- 
pearance in the name of the American 
Bar Association before the Committee 
on Ways and Means, House of Repre- 
sentatives, the Committee on Finance, 
United States Senate, or other commit- 
tee of the Congress, any legislation 
similar to H. R. 9424, 85th Congress 
First Session, which would create ad- 
ministrative review of the administra- 
tive determination of appraised values 
of imported merchandise on the grounds 
that such proposal 

(a) would create a series of lay mem- 
ber administrative review tribunals at 
numerous ports of entry throughout 
the United States, 

(b) would transfer a portion of the 
jurisdiction now vested in the United 
States Customs Court to such adminis- 
trative lay tribunals, and 

(c) would delay indefinitely final 
determination of dutiable values of 
imported merchandise. 


Mr. Colburn explained that the pro- 
posal dealt with the determination of 
value of merchandise imported into 
the United States. The determination 
is made by administrative officers of 
the Treasury Department, who issue 
what is called a “Contemplated Ap- 
praisal Notice”, which goes to the 
importer. The importer then has the 
opportunity to confer with the adminis- 
trative officer and seek to change or 
modify his views. After this, the officer 
makes a final determination of the 
value. If the importer is dissatisfied, 
he may appeal to the Customs Court. 
H.R. 9424 would modify that proce- 
dure by substituting an administrative 
review by administrative officers, Mr. 
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Colburn said, and the Committee felt 
that this is unwise. “Administrative ac- 
tion should come to an early and final 
point so that the citizen knows where 
he stands, and if he wishes to take issue 
with the administrative action, he 
should then have recourse to the ordi- 
nary judicial process.” The proposal 
would also lengthen the period in 
which an importer could seek review 
from thirty to ninety days, and then 
would allow an additional ninety days 
for review by the administrative officer, 
Mr. Colburn added. “We think that 
expands unjustifiably the arena of ad- 
ministrative action. We think it im- 
pinges upon and would chop away a 
considerable part of the existing juris- 
diction of the Customs Court.” 


Mollie Strum, of New York City, a 
member of the Committee who had 
filed a minority report, explained her 
reasons for opposing the resolution. 
Miss Strum said that the proposed leg- 
islation was intended to permit an 
appraiser to correct mistakes without 
the necessity of going to court. Under 
the present law, she said, when an 
appraiser makes a mistake in valuation 
it cannot be corrected without an ap- 
peal to the Customs Court, even though 
both the appraiser and the importer 
agree that there has been a mistake. It 
is necessary for them both to go to the 
court and stipulate as to the value of 
the imported articles; eventually a 
judgment is handed down and then 
there must be a further delay of sixty 
days to allow time for an appeal even 
though, of course, there will be no 
appeal. “The collector today has the 
right to correct his administrative mis- 
takes”, Miss Strum declared. “If the 
collector makes a mistake, he can cor- 
rect it, but this body of law has grown 
up and the appraiser does not have the 
same right. That is the inconsistency 
which the Government seeks to correct. 
Under the new law, the appraiser and 
the collector would correct any mis- 
takes they had made. At the same time 
there would be no delay.” 


Robert M. Benjamin, of New York 
City, said that the debate left him in 
doubt about the matter. “Miss Strum 
makes it appear this would expedite 
the majority of the cases, the final 
disposition of these cases. Mr. Colburn 
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Ohio Delegation (in center) ; and New Mexico Delegation (right). 





says that in some, at least, it would 
cause additional delay”, Mr. Benjamin 
said. “I would simply conclude that 
the proponents of the recommendation 
have not persuaded me that it is neces- 
sary nor is it desirable that we should 
take an adverse position to this legis- 
lation.” 


William A. Sutherland, of Atlanta, 
Georgia, asked if it were true that 
there are administrative mistakes that 
are recognized that cannot be corrected 
without being taken into court. “If so, 
I would certainly hate to see us oppose 
that legislation to remedy the situa- 
tion” he declared. 


Mr. Colburn replied that there is 
plenty of opportunity for an appraiser 
to correct errors after the contemplated 
notice of appraisement has been filed. 
“The trouble with this piece of legisla- 
tion is, as we see it, that it is not con- 
fined to simple correction of errors”, 
he said. “It would delve into many 
It would allow 
him to change the base of the appraise- 
ment, to revise entirely his concept of 
his action.” As for the question of 
delay, Mr. Colburn said there is now a 
thirty-day period, ninety days in which 
an appeal may be sought and, on top 
of that, another ninety-day period in 
which the review takes place. Very few 
of the cases that go to court are to 
correct clerical errors, he said; “most 
of the cases are substantive in char- 
acter, where there is a real disagree- 


subsequent matters. 


ment between the Government and the 
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importer as to the proper basis of 
value”. 

The House then voted to adopt the 
resolution. 


Committee on 
Court Congestion 

John Eckler, of Columbus, Ohio, de- 
livered an oral report for the Commit- 
tee on Court Congestion. The Com- 
mittee was directing its attention to the 
causes of court congestion and to meth- 
ods to solve the problem, Mr. Eckler 
declared. It was its belief that its ulti- 
mate recommendations should be di- 
rected to lawyers primarily. “The 
Committee hopes to prepare a synthesis 
of the best recommended solutions of 
court congestion,” he said, “have these 
presented in a readable brochure or 
check-off list and make such a publica- 
tion available to lawyers, judges and 
bar associations all over the country.” 
The first draft of such a publication 
has been made, he went on, and the 
Committee needed the assistance of all 
members of the House, suggesting rea- 
sons for court congestion and methods 
of solving the problem. 


Committee on 
Rules and Calendar 

Osmer C. Fitts, of Brattleboro, Ver- 
mont, the Chairman of the Committee 
on Rules and Calendar, made a report 
which covered suggestions for changing 
some of the Association’s provisions 
regarding membership. The proposals 
had been referred to his Committee at 
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Los Angeles. He offered the following 


recommendations: 


1. That the proposal for student 
membership in the American Bar 
Association be rejected. 


2. That, in view of the present mem- 
bership program, the House re-refer 
the other matters concerning member- 
ship and dues to the Rules and Calen- 
dar Committee and Membership Com- 
mittee, in conjunction with the Commit- 
tee on Scope and Correlation of Work, 
for further study of the membership 
provisions and procedures contained in 
the Constitution and By-Laws, for the 
purpose of considering broadening the 
authority of the Board of Governors 
and House of Delegates concerning 
membership policies and dues, and 
considering incentives to reach, obtain 
and retain members through lowering 
or waiver of dues for some period of 
time immediately following the initial 
admission to practice. 


Mr. Fitts said that his Committee 
had met twice with the Membership 
Committee to consider these matters, 
which are complicated both technically 
and as a matter of policy. Everyone on 
these Committees was agreed that the 
proposed student membership — be 
dropped, he said, and on his motion 
the House voted to adopt the first rec- 
ommendation. 


Robert G. Storey, Jr., of Dallas, 
Texas, the Chairman of the Committee 
on Membership, explained the thinking 
of the two Committees on the second 
recommendation. “The whole picture 
of the dues and of the qualifications 
for membership . . . should be studied 
as a whole rather than trying to put 
forward a project that, while it might 
have good immediate results, might 
not be good in the long run” he said. 
The Membership Committee had made 
the original proposal in its enthusiasm 
to bring the Association’s membership 
over the 100,000 mark, he added, but 
there were onerous problems created 
by the Association’s Constitution and 
By-Laws. He said that he expected the 
membership one day to reach 100,000, 
but he felt that it would not happen 
this year because there was no inclina- 
tion to conduct another big member- 
ship campaign. However, there are 
now ten states who now have over half 
of their lawyers as members of the 
Association, and nine others are within 
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4 per cent of attaining 50 per cent 
membership. He urged the House to 
adopt the second recommendation 
“with an idea to looking into the entire 
picture and bringing you a complete 
picture rather than a one-shot one”. 

The House then voted to adopt the 
recommendation. 


Committee on 
Income Tax Amendment 
Edward E. Murane, of Casper, Wyo- 
ming, a member of the Committee on 
Income Tax—Submission of Amend- 
ment, reported briefly for that Commit- 
tee in the absence of its Chairman, 
William Logan Martin, of Birmingham, 
Alabama. The report was received and 


filed. 


Committee on 
Military Justice 

Frank B. Gary, of Columbia, South 
Carolina, Chairman of the Committee 
on Military Justice, had four resolu- 
tions to present, three of which, as 
follows, were adopted without debate: 


1. That the American Bar Associa- 
tion provide a continuing award at the 
United States Military Academy, the 
United States Naval Academy. the 
United States Air Force Academy, and 
the United States Coast Guard Acad- 
emy, to the graduating cadet or mid- 
shipman, as the case may be. of each 
Academy deemed by the Superintend- 
ent thereof to be most proficient in 
law studies; and that the award con- 
sist in each instance of a two-volume 
“Life of John Marshall’, by Beveridge, 
and a two-volume biography “Charles 
Evans Hughes”, by Pusey. or such 
other appropriate award as may be 
authorized by the Board of Governors, 
and that each award be presented by 
a person designated by the President 
of the American Bar Association. The 
award at the United States Military 
Academy shall not be in addition to 
that authorized in 1940.1 

2. That there be created an Advisory 
Committee to the Special Committee 
on Military Justice composed of the 
Judge Advocates General of the Army, 
the Navy, and the Air Force, the 
General Counsel of the Treasury De- 
partment, and a senior Marine Corps 
officer designated by the Commandant 
of the Marine Corps. 

3. That the American Bar Associ- 
ation support a bill entitled “A Bill 
To Amend Title 10, United States 
Code. as relates to the Uniform Code 
of Military Justice”, 





‘J 


and generally known as the Depart- 
ment of Defense Bill, and that the 
Committee be authorized to appear 
before Committees of Congress to pre- 
sent the views of the American Bar 
Association with respect to this legis- 
lation. 


The Committee’s fourth resolution 
was in support of some provisions of 
legislation known as the “American 
Legion Bill”. Mr. Gary explained that 
the Committee had considered the 
whole bill section by section, but had 
concluded it could not pass on it in 
detail. It did however feel that the 
House should endorse certain prin- 
ciples incorporated in the legislation, 
including the following provisions: 


1. To limit jurisdiction of courts 
martial within the Continental United 
States during times of peace. 

2. To eliminate the authority of spe- 
cial courts martial to award bad con- 
duct discharges. 

3. To increase and define the re- 
sponsibility and authority of the law 
officer. 

4. To eliminate the title and position 
of President of General Courts Martial. 

5. To provide defense counsel for 
summary courts martial if requested. 

6. To vest the Court of Military 
Appeals with authority to prescribe 
uniform rules of procedure and evi- 
dence for courts martial. 

7. To transfer the Boards of Review 
from the Offices of the Judge Advocate 
General of the various services to the 
Office of the Secretary of Defense. 

8. To make the Judge Advocates 
General responsible only to the Secre- 
tary of Defense; and to make judge 
advocates, law specialists, and officers 
designated for special law duties (in- 
cluding Marine Corps personnel and, 
in time of war, Coast Guard person- 
nel) responsible only to their respec- 
tive Judge Advocate General. 


Ben R. Miller, of Baton Rouge, 
Louisiana, inquired whether any of 
these proposals were controversial. 

Mr. Gary replied that they were. 

John H. Doughty, of Knoxville, 
Tennessee, who identified himself as “‘a 
former member of the Army’s Judge 
Advocate Staff and a former staff judge 
advocate”, declared that the Armed 
Services were opposed to the proposals. 
The recommendation “makes a sweep- 
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ing change in military justice”, he 
declared. “For one thing, it would take 
the administration of the Judge Ad- 
vocate General’s Department from the 
Judge Advocate General and put it un- 
der a civilian politician. .. | agree with 
the gentleman who said he wants to 
know more about it. 
No. 4 until those of us have heard an 
expression from those in the military 
who would be most affected by this.” 


Franklin Riter, of Salt Lake City, 
Utah, a member of the Committee, 
explained the provisions briefly. (Gen- 
eral Riter was the draftsman of the 
legislation for the American Legion 
and he had accordingly disqualified 
himself when the proposals were con- 
sidered by the Military Justice Com- 
mittee. ) 


Shelden D. Elliott, of New York 
City, the Delegate from the Judge Ad- 
vocates Association, moved to defer 
action on the fourth resolution until 
the August meeting, saying that the 
Board of Directors of that association 
has opposed the legislation although 
the recommendations in principle have 
not been before the whole association. 
“] think they should be given an oppor- 
tunity to study them before action in 
support of this fourth resolution is 
taken by this House”, he said. 


Peter H. Holme, Jr., of Denver, 
seconded Mr. Elliott’s motion. “One of 
the problems we are running into more 
and more in this House is the problem 
of inadequate deliberation on matters 
which, such as this, are obviously con- 
troversial and important”, he said. 


Let’s not pass 


The House voted to defer action on 
the fourth resolution. 


Section of 
Administrative Law 

The report of the Section of Ad- 
ministrative Law was delivered by 
John B. Gage, of Kansas City, Missouri, 
the Chairman of the Section. The Sec- 
tion originally had ten resolutions to 
present, but six of these (Nos. 1, 5, 6, 
7, 8 and 9) were withdrawn by the 
Section, either because the recommen- 
dations involved issues that had _ be- 
come moot or because the Section 
required further time to draft definitive 
legislation to implement what it pro- 
posed. In the case of three resolutions, 


the Section wanted further time to 
consult with the Association’s Commit- 
tee on Aeronautical Law. 

Mr. Gage first offered the Section’s 
Resolution No. 2, which was adopted 
without debate: 

2. WHEREAS, current national poli- 
cies relating to mobilization of the 
resources of the United States to de- 
fend itself against aggression, whether 
in a general war involving nuclear 
attack or in conflicts short of general 
war, have recently undergone revision, 
and appropriate legislation and agency 
regulations will be required to support 
these policies, and 

WHEREAS, to assure the adoption of 
administrative procedures and adminis- 
trative safeguards regularly supported 
by the Association, to the maximum 
extent consistent with emergency legis- 
lation, it is necessary that such legisla- 
tion and regulations be considered be- 
fore and apart from a crisis atmosphere, 
and 

Wuereas, such preparations as are 
being made for appropriate legislation 
and regulations are not publicly known, 

Be Ir Resotvep, that the American 
Bar Association supports immediate 
and current consideration in the Con- 
gress and the executive branch of the 
Federal Government of such adminis- 
trative procedures and administrative 
safeguards regularly supported by the 
Association as may be best suited to 
mobilization and other emergency legis- 
lation, and 

RESOLVED, FurTHER, that the Sec- 
tion of Administrative Law be author- 
ized and directed to express this need 
to appropriate committees of Congress 
and agencies of Government and to 
work with them toward the adoption of 
such procedures and safeguards. 


The House gave unanimous consent 
to have C. Roger Nelson, of Washing- 
ton, D. C., Chairman of the Section’s 
Committee on Securities, explain Reso- 
lutions Nos. 3 and 4, which read as 
follows: 


3. Wuereas, the American Bar As- 
sociation supports the principle recog- 
nized by the Supreme Court of the 
United States in Jones v. Securities and 
Exchange Commission, 298 U. S. 1 
(1936) that an applicant before an 
administrative agency should be _per- 
mitted to withdraw his application 
unless it clearly appears that the in- 
terests of others will be injured there- 
by; and 

Wuenreas, the Association considers 
that whenever an agency proposes to 
prohibit or restrain such a withdrawal 
it should promptly issue a formal state- 
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ment in writing of its reasons for 
believing withdrawal to be contrary to 
the public interest; 

Now, THEREFORE, this Association 
authorizes and directs the Section of 
Administrative Law by all necessary 
and appropriate means, including ap- 
pearance before Committees of Con- 
gress: 


(1) To oppose legislation which 
would grant the Securities and Ex- 
change Commission substantially un- 
restricted authority to prohibit with- 
drawal of a registration statement filed 
under the Securities Act of 1933 and 
to prohibit withdrawal of applications 
for registration as a broker-dealer or 
investment adviser, respectively, under 
the Securities Exchange Act of 1934 
and the Investment Advisers Act of 
1940 after the Commission has insti- 
tuted proceedings to deny such appli- 
cations and, in particular, to oppose 
H. R. 9326, 9327, and 9330, and S. 
2544, 2545, and 2546, 85th Congress, 
lst Session, and any successors thereto, 
insofar as they would grant the Com- 
mission such authority. 


(2) To support amendments of the 
above Acts which will provide, with 
respect to a registration statement or 
application for registration which has 
not become effective, (a) an unlimited 
right of withdrawal before the Commis- 
sion has given notice that it has begun 
proceedings looking toward denial or 
suspension of effectiveness, (b) a right 
to withdrawal after such notice unless 
the Commission, promptly after an 
application for withdrawal is filed, 
issues an order prohibiting withdrawal 
which contains or is accompanied by 
findings in support of a determination 
that withdrawal would be contrary to 
the public interest or the protection of 
investors. 


4. Wuereas, Two bills introduced 
in the 85th Congress, lst Session—S. 
2544 and H. R. 9326—would amend 
Section 8(b) of the Securities Act of 
1933 to grant the Securities and Ex- 
change Commission authority without 
prior notice or hearing to postpone the 
effective date of registration statements 
filed under the Securities Act of 1933 
and two further bills—S. 2547 and 
H. R. 9328—would amend the Trust 
Indenture Act of 1939 to give the 
Commission similar authority under 
that Act, 

Now, THerEForE, This Association 
records its opposition to such amend- 
ments and authorizes and directs the 
Section of Administrative Law to take 
necessary and appropriate action, in- 
cluding appearance before Committees 
of Congress, to oppose such bills and 
any successors thereto insofar as they 
would grant the Commission such 
authority. 
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Resolution No. 3, Mr. Nelson ex- 
plained, dealt with a question of fair- 
ness in administrative procedure. Un- 
der the Securities Act of 1933, the 
Securities Exchange Act of 1934 and 
the Investment Advisers Act, applica- 
tions for registration become effective 
automatically unless the Securities and 
Exchange Commission initiates action 
to prevent their effectiveness. However, 
there is no provision for withdrawal 
of an application before it becomes 
effective, although a 1936 decision by 
the Supreme Court held that an appli- 
cation could be withdrawn in the ab- 
sence of evidence that the withdrawal 
would injure the interests of the public 
or investors. The Commission, how- 
ever, sponsored legislation in the 85th 
Congress to give it absolute authority 
to prevent withdrawal of registration 
statements once filed. Mr. Nelson said 
that it was felt that this “represents an 
unwarranted effort to enlarge the Com- 
mission’s authority”. 


Resolution No. 4, Mr. Nelson said, 
was aimed at Commission-sponsored 
legislation that would give it authority 
by ex parte action to postpone indefi- 
nitely the effectiveness of registration 
statements. Timing is often of the ut- 
most importance in getting an issue of 
securities on the market, Mr. Nelson 
said, and it was felt that this proposal 
would be seriously prejudicial to secur- 
ities issues and that it went far be- 
yond what was needed to protect in- 
vestors. The Commission “already has 
adequate authority under its stop-order 
procedures to prevent registration state- 
ments which are materially false and 
misleading from becoming effective”, 
Mr. Nelson said. 


The House voted to adopt Resolu- 
tions Nos. 3 and 4 without debate. 

Mr. Gage then asked for the adop- 
tion of Resolution No. 10, which, as 
finally adopted by the House, reads 
as follows (the third “resolved” para- 
graph was added from the floor of the 
House) : 


REsOLveD, That the Section of Ad- 
ministrative Law recommends the 
adoption of the following resolution: 

Be Ir RESOLVED BY THE AMERICAN 
Bar Association, That the Association 


recommends to Congress the enactment 
of Agency Tribunal Standards in adju- 











dicatory proceedings by and before 
Federal administrative agencies con- 
sistent with the principles set forth in 
the following draft of proposed legisla- 
tion: 


STANDARDS OF CONDUCT FOR AGENCY 
HEARING PROCEEDINGS OF RECORD 


Section 1. Hearings of Record. In 
any proceeding before an agency which 
is subject to notice and opportunity 
for hearing and is required by law to 
be based upon a hearing record, the 
agency’s determination and decision of 
such proceeding shall be based solely 
and exclusively upon the pleadings, 
evidence and contentions of record in 
the proceeding. Such hearings of rec- 
ord shall include adjudications, hear- 
ings of record which by law are made 
subject to the procedure governing ad- 
judications and those hearing proceed- 
ings which in the agency’s notice of 
hearing are made subject to the stand- 
ards of conduct of this Act. Such 
standards of conduct shall not apply to 
agency actions which are administra- 
tive or executive in character; to ad- 
ministrative rulings or interpretations 
not subject to notice or hearing; to 
investigations; or, to rule-making pro- 
ceedings, except where the agency’s 
public notice in its lawful discretion 
states that the particular proceeding is 
subject to the provisions of this Act. 
The notice of hearing in each agency 
proceeding shall state whether it is or 
is not subject to this Act. 

Section 2. Agency Hearing Officer. 
It shall be unlawful for any agency 
hearing officer or agency member who 
presides over or participates in the 
decision or conduct of a hearing pro- 
ceeding subject to Section 1 of this 
Act to permit, receive, entertain or 
consider any ex parte, private inter- 
view, argument, or communication in- 
tended to influence his consideration or 
decision of such proceedings, except in 
circumstances authorized by law oi 
upon reasonable notice to all parties 
of record. 

(a) In the event any such interview, 
argument, or communication is re- 
ceived, after the proceeding has been 
noticed for hearing, contrary to this 
Section, the hearing officer or agency 
member shall promptly make the com- 
munication, if written, or a true sum- 
mary, if oral, and a statement of the 
incident a matter of record in the pub- 
lic file of the agency with notice there- 
of to all parties. Any such incident 
may be cause for disqualification, cen- 
sure, suspension or removal from office, 
unless the matter is determined on the 
record to be inconsequential to a fair 
and impartial trial and decision of the 
proceeding. A wilful violation of this 
Section shall be subject to a fine of 
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not more than $10,000 or imprisonment 
for not more than one year or both. 

Section 3. Influence. It shall be 
unlawful for any person, with intent to 
influence the consideration or decision 
of a proceeding after it has been no- 
ticed for hearing, subject to Section 1 
of this Act to communicate directly or 
indirectly, privately or ex parte, with 
any hearing officer or agency member 
subject to Section 2 of this Act, con- 
cerning such a proceeding which is 
pending before the agency, except in 
circumstances authorized by law or 
upon reasonable notice to all parties 
of record. 

(a) In the event any such communi- 
cation is undertaken, or attempted, 
contrary to this Section, the hearing 
officer or agency member involved shall 
promptly make the communication, if 
written, or a true summary, if oral, 
and a statement of the incident a mat- 
ter of record in the public files of the 
agency with notice thereof to all par- 
ties. An inquiry may be made of the 
matter and unless it is determined on 
the record to be inconsequential to a 
fair trial and decision of the proceed- 
ing, appropriate disciplinary action 
shall be initiated according to law. A 
wilful violation of this sub-section shall 
be subject to a fine of not more than 
$10,000 or imprisonment of not more 
than one year, or both. 


(b) Violation of this Section by any 
party to the proceeding or by any one 
acting for or in his behalf, shall be 
good cause, in the agency’s discretion, 
for disqualification of such party. 

Be It Furtuer Resonvep, That the 
Special Committee on Legal Services 
and Procedure (or, at its election, its 
Committee on the Federal Administra- 
tive Act) and the Section of Adminis- 
trative Law are authorized and directed 
by the House of Delegates to urge the 
enactment into law of the proposed 
Code of Agency Tribunal Standards of 
Conduct, or its equivalent in purpose 
and effect, and, in so doing to appear 
before the proper committees of Con- 
gress. 

As originally submitted to the House, 
this resolution contained no imple- 
mentation paragraph. In offering the 
resolution, Mr. Gage added to it a 
paragraph authorizing the Committee 
on Legal Services and Procedure and 
the Section to appear before Congress 
to urge enactment of the proposed code 
into law. Many bills on this subject 
were introduced in the last Congress, 
Mr. Gage said, and the committees of 
the House or Senate are clamoring for 
Association guidance on the subject. 

Chairman Smith declared that a 
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waiver was necessary for the imple- 
mentation paragraph since it had not 
been cleared by the Board of Gover- 
nors. Mr. Gage then said that he would 
withdraw that paragraph. 

James L. Shepherd, Jr., of Houston, 
Texas, moved to delete the words “con- 
sideration or” from Section 3 of the 
proposed Standards of Conduct. “The 
word ‘consideration’ in there is entirely 
too broad”, he declared. “I don’t have 
any clear idea of where it might lead, 
but I would be hesitant to make any 
appearance before an administrative 
agency with that word in there.” 

The House voted on Mr. Shepherd’s 
amendment, which was defeated, 56 in 
favor to 73 against. 

Robert M. Benjamin, of New York 
City, proposed that the draft of the 
standards of conduct be referred back 
to the Special Committee on Legal 
Services and Procedure with instruc- 
tions to put the draft into a more 
polished form and then refer the per- 
fected draft to the Board of Governors 
for a mail vote on it so that it could 
be presented to Congress in the name 
of the Association. Mr. Benjamin said 
that he offered the motion to refer in 
the interests of obtaining a workman- 
like draft. “It is not surprising that 
the draft prepared in that great rush 
should contain imperfections”, he said, 
“...but we should be very careful 
about the clarity, completeness, ac- 
curacy and unambiguity of any bill in 
this field that we present.” He pointed 
out that the present draft contained no 
definitions and ended with a provision 


Third 


The House reconvened at 10:00 a.m. 
on Tuesday, February 24, with Chair- 
man Smith presiding. 

Secretary Calhoun announced the 
following results of the balloting of the 
State Delegates to nominate candidates 
for new officers and members of the 
Board of Governors. The following 
were nominated: President, John D. 
Randall, of Cedar Rapids, Iowa; Presi- 
dent-Elect, Whitney North Seymour, 
of New York City; Secretary, Joseph 
D. Calhoun, of Media, Pennsylvania; 
Treasurer, Glenn M. Coulter, of 
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that was ambiguous. Disqualification 
of a party, for example, might be 
meaningless in a proceeding directed 
to revocation of a license, he declared. 


Mr. Gage replied that it was the 
Section’s view that the language of the 
resolution gave room for necessary 
changes in verbiage of the proposed 
code and that it was important for the 
House to act now, and not delay. 


Charles S. Rhyne, of Washington, 
D. C., said that he was opposed to Mr. 
Benjamin’s motion. “I think that the 
qualification that the Section or the 
Special Committee can make such 
changes as are necessary within the 
principles in this Act is adequate pro- 
tection ...and I think it essential that 
this House act now’, he declared. 


Mr. Benjamin agreed that speed was 
essential and said that that was why he 
had proposed referring the matter to 
the Legal Service Committee, which 
has only six members. In any event, 
he said, there must be an implementing 
paragraph. 


Mr. Rhyne, said that, if Mr. Ben- 
jamin’s motion was defeated, he in- 
tended to offer an amendment to the 
Section’s resolution to take care of that 
point. 

The House then voted to defeat Mr. 
Benjamin’s motion. 

Mr. Rhyne then moved that the third 
resolved paragraph (as printed above) 
be added to the Section’s resolution, 
and the resolution was then adopted 
by the House in that form. 

The House recessed at 5:05 p.m. 


Session 


Detroit, Michigan; member of the 
Board of Governors from the Fourth 
Circuit, Egbert L. Haywood, of Dur- 
ham, North Carolina; member of the 
Board from the Seventh Circuit, Benja- 
min Wham, of Chicago; member of 
the Board from the Eighth Circuit, 
Donald D. Harries, of Duluth, Minne- 


sota. 


Communist Tactics, 
Strategy and Objectives 

The House then turned to the report 
of the Committee on Communist Tac- 


tics, Strategy and Objectives which had 
been held over from the day before. 
This report aroused probably the most 
important debate of the entire meeting. 
The report was delivered by the Chair- 
man of the Committee, Peter Campbell 
Brown, of New York City, and his five 
resolutions were debated at some length 
on the floor of the House. 

Orison S. Marden, of New York 
City, moved that action on these resolu- 
tions be deferred until the August meet- 
ing of the House in Miami. “There is 
a good bit in the recommendations | 
think many of us will agree with” he 
said. “I believe there are other things 
that a number of us would disagree 
with. The things that bother me par- 
ticularly are the overtones of the report 
and the recommendations . . .” He 
noted that an editorial in the New York 
Times had urged the Association to 
reflect carefully on the proposals. “It 
doesn’t seem to me to be possible, in 
the time we have had, to reflect care- 
fully on these proposals. Particularly, 
even if we reflected and came to a 
conclusion about many of them, it isn’t 
possible to draft appropriate language 
in the time available to this House at 
this meeting.” 

Loyd Wright, of Los Angeles, spoke 
strongly against the motion to defer. 
“Isn’t it time we stood up and told the 
American people that we will not stand 
for subversion?” he asked. “Isn't it 
time that we ask the Court to read the 
law and interpret the law and quit 
writing ideological opinions . . . Yester- 
day, we approved an education pro- 
gram to teach people their liberties. 
They know enough about their liberties, 
but they know too little about their 
responsibilities. . . We owe it as a 
professional duty to the people of this 
country to tell them what the Commu- 
nists are doing. We owe it as a duty 
and responsibility of our high offices 
as officers of the court not to criticize 
the court, necessarily, but to criticize 
decisions that any youngster in law 
school knows are wrong.” 

Edward L. Wright, of Little Rock, 
Arkansas, spoke in agreement. “This 
report has been prepared painstakingly 
by gentlemen of distinction and qualifi- 
cation, and we can go on an attritional 
process of never meeting an issue and 
never resolving anything or taking a 
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stand. Now is the time to face up to 
painstaking and conscientious work of 
able men and make a decision”, he 
said. 

Franklin Riter, of Salt Lake City, 
Utah, read an excerpt from one of 
Arthur Krock’s articles in the New 
York Times, which stated that there 
“is a special obligation on the lawyers 
of the United States to review judicial 
decisions for themselves and for lay- 
men in language laymen will under- 
stand. If the duty is to be done with 
the required courage, as well as in- 
telligently and fairly, it must at times 
be critical of the judiciary, not exclud- 
ing the Supreme Court of the United 
States . . . Do you want to vote for 
this motion in the face of Arthur 
Krock’s  statement?”, General Riter 
asked the House. 

Walter P. Armstrong, Jr., of Mem- 
phis, Tennessee, was also opposed to 
delay. “I would say that these are 
matters which it seems to me all think- 
ing lawyers have been considering for 
a long time, and, to join in the ex- 
pressions which have been made, it 
is high time we went on record with 
our feeling in regard to them, and not 
delay them any further.” 

J. Leonard Sweeney, of Nashua, New 
Hampshire, declared that “the country 
as a whole is looking at this body 
today, expecting this body to take some 
action.” 

The House then voted, and Mr. 
Marden’s motion to postpone action 
was lost. 

Albert E. Jenner, Jr., of Chicago, 
then moved that the language of the 
first resolution be reworded. In_ its 
original form, the last paragraph had 
urged enactment of corrective legisla- 
tion “wherever technicalities are in- 
voked against the protection of our 
nation ... Every member of this House 
... knows that matters of due process 
of law are not technicalities, that there 
is involved here not only the problem 
of beating internal security weaknesses, 
but the problem of protecting us and 
our clients and all individuals in this 
country in their personal civil liber- 
ties”, Mr. Jenner said. 

The deletions suggested by Mr. 
Jenner appear in brackets; italicized 
words were added by his proposed 


amendment: 





Be It FurtHER RESOLVED, that wher- 
ever there are reasonable grounds to 
believe that as a result of court de- 
cisions weaknesses in Internal Security 
have been disclosed {is weakened, or 
wherever technicalities are invoked 
against the protection of our Nation] 
remedial legislation be enacted by the 
Congress of the United States, includ- 
ing a specific pronouncement of Con- 
gressional intention that state statutes 
proscribing sedition against the United 
States shall have concurrent enforce- 
ability. 

Mr. Brown said that he accepted Mr. 
Jenner’s amendment. 

Mr. Jenner then proposed that the 
“and privilege” be inserted after 
the word “duty” in the first paragraph 
of the resolution, but this amendment 


words 


was lost when it was put to a vote. 


Charles W. Pettengill, of Green- 
wich, Connecticut, moved that the 
“whereas” clauses be removed from the 
resolutions. “I find myself in sympathy 
with the proposed resolution” he ex- 
plained, “but I think many of us 
quarrel with the language of the where- 
as clauses. It seems to me as attorneys 
we are familiar with the problem. We 
don’t need any whereases to explain 
to us or anybody else why we are 
voting. . .” 

Mr. Brown said that it was his view 
that the resolutions would have “in- 
finitely less meaning” without the 
whereas clauses. 


A vote was taken, and Mr. Petten- 
gill’s motion to delete the whereas 
clauses was defeated. 


The House then voted to adopt the 
resolution. In its amended form, it 
reads as follows: 


I. 

Wuereas, The Supreme Court of the 
United States and an independent judi- 
ciary created by the Constitution have 
been and are the ultimate guardians of 
the Bill of Rights and the protectors 
of our freedom, and as such it is the 
duty of the members of the Bar to 
defend the Institutions of the Judiciary 
from unfair and unjust attacks; and 

Wuereas, This Association recog- 
nizes that sharp differences have been 
expressed as to the soundness of some 
of the recent decisions of the United 
States Supreme Court affecting the 
National and State security, with par- 
ticular reference to the activities of 
domestic and foreign Communists with- 
in our country; and 

Wuereas, Such differences have 
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given rise not only to severe criticisms 
of the decisions, but unfortunately to 
condemnation of the Court itself, and 
to omnibus proposals for limiting its 
Appellate jurisdiction; and 

Wuereas, While members of this 
Association view some of the decisions 
to be unsound and incorrect, they deem 
such broad omnibus proposals at this 
time unwise and likely to create more 
problems than they will solve; 

THEREFORE, Be It ReEsotvep, That 
the American Bar Association dis- 
approve proposals to limit any juris- 
diction vested in the United States 
Supreme Court. 

Be It FurtHer ReEsotvep, That 
wherever there are reasonable grounds 
to believe that as a result of court 
decisions weaknesses in Internal Secur- 
ity have been disclosed, remedial legis- 
lation be enacted by the Congress of 
the United States, including a specific 
pronouncement of Congressional in- 
tention that state statutes proscribing 
sedition against the United States shall 
have concurrent enforceability. 


Mr. Brown then offered his second 


resolution, which was as follows: 


Il. 

Wuenreas, Recent declarations by the 
United States Supreme Court (notably 
in Watkins v. U. S., 354 U. S. 178) 
have been construed as holding that 
the House of Representatives has not 
spelled out with sufficient clarity or 
detail the authority granted to the 
Committee on Un-American activities 
and queries whether the said Commit- 
tee has been carrying out properly its 
Congressional mandate, which inter- 
pretation has resulted in the reversal 
of trial court convictions for contempt 
of Congress; and 

Wuereas, It has been deemed by 
many members of the Congress, the 
Bar and the public that such declara- 
tions and interpretations thereof tend 
to impede the work of the Congress 
through its Committees and thereby 
create a problem, the solution to which 
must be found; and 

Wuereas, It is the view of this 
Association that the quickest and best 
solution is for the House of Represent- 
atives to rewrite its resolution of au- 
thority to its Congressional Committee 
investigating internal security and 
Communist activities in terms so thor- 
oughly, carefully and precisely worded 
as to leave no area for reasonable mis- 
understanding or evasion; 

Now, TuHererore, Be It RESOLVED, 
That this Association recommend to 
the Congress that the House of Repre- 
sentatives rewrite and adopt its basic 
resolution of authority for the Commit- 
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tee on Un-American Activities under 
the same name or such name as such 
Legislative Body shall designate set- 
ting forth that the purpose in creating 
said Committee is to study the operation 
of existing laws and the requirements 
of further legislation, in addition to 
defining clearly and adequately the 
powers of such Committees. 


Mr. Jenner expressed the view that 
the resolution should not be confined 
to the House Un-American Activities 
Committee, but no motion was made, 
and the House adopted the resolution 
as offered by the Committee. 

The Committee’s third resolution was 
adopted without debate. It reads as 
follows: 


Ill. 


Wuereas, Your Committee deems it 
advisable that the precise terms of the 
basic authority of the Congressional 
Committee which subpoenas the wit- 
ness to appear and testify should be 
made available to each witness sub- 
poenaed, for his enlightenment in ad- 
vance of the hearing; 

Now, THEREFORE, Be It RESOLVED, 
That this Association recommends to 
the Congress that whenever any of its 
Committees subpoenas a witness to 
appear and testify or to give evidence, 
such Committee should furnish the 
witness at the time he is subpoenaed 
with a copy in writing of the precise 
terms of the basic authority of the 
Committee. 


Mr. Brown then offered his fourth 
resolution. As finally adopted by the 
House, it reads as follows: 


IV. 


Wuereas, Recent decisions of the 
United States Supreme Court, in cases 
involving National and State security 
and with particular reference to Com- 
munist activities, have been severely 
criticized and deemed unsound by 
many responsible authorities; and 

Wuereas, Problems of safeguarding 
National and State security have been 
exposed or created thereby which this 
Association feels would be best solved 
by the careful study of each decision, 
and the prompt enactment of sound 
amendments to existing laws within 
the Constitutional powers of the Con- 
gress. 

Now, THEREFORE, BE It RESOLVED 
that this Association recommend to the 
Congress the prompt and careful con- 
sideration and study of recent decisions 
of the United States Supreme Court 
and the preparation and passage of 
separate amendments to the laws in- 
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volved so as to remove any doubt as 
to the intent of the Congress, and to 
remedy any defect in the existing law 
revealed by the decisions. 

Be It FurtHer Resotvep, That 
legislation be promptly enacted to 
eliminate obstacles to the preservation 
of our internal security in the follow- 
ing areas: 

(a) Amend the Smith Act to define 
the word “organize” to include the 
recruitment of new Party members. the 
formation of new Party units. and 
the regrouping, expansion or other 
activities of an organizational nature 
performed by members of existing 
clubs, cells, classes and other units 
so as to insure the applicability of 
this section of the Act to Communist 
actionists, agents, organizers, colonists 
or members currently performing or- 
ganizational work. 

(b) Amend the Smith Act to make it 
a crime intentionally to advocate the 
violent overthrow of the Government 
of the United States or to teach the 
necessity, desirability, or duty of seek- 
ing to bring about such overthrow; in 
order that (1) this Nation might take 
protective steps to prevent acts which, 
if not prevented, could result in blood- 
shed and treachery; and (2) this 
Nation need not be forced to delay 
the invoking of the judicial process 
until such time as the resulting damage 
has already been wrought. (See Yates 
v. United States.) 

(c) Establish the right of each 
Branch of Government to require as a 
condition of employment that each em- 
ployee thereof shall not refuse to 
answer a query before a duly con- 
stituted Committee of the Congress or 
before duly authorized officers of either 
the Executive or Judicial Branches of 
the Government with respect to Com- 
munist, Communist front or other sub- 
versive activities or any other matter 
bearing upon his loyalty to the United 
States, as the Government has a right 
to know his record. 

(d) Invest the Executive Branch of the 
Government with the right to protect 
our internal security against the ac- 
tivities of aliens who were Communists 
at the time of their entry into the 
United States or became Communists 
at any time subsequent to their entry 
into the United States by providing for 
their deportation without any depriva- 
tion of due process; and the right to 
make and enforce reasonable restric- 
tions on aliens awaiting deportation to 
prohibit them from engaging in any 
activities identical or similar to those 
upon which the aliens’ deportation or- 
der was based, with the further right 
fully to interrogate aliens awaiting de- 
portation concerning their subversive 
associates or activities. 
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(e) Insure the effectiveness of the 
Foreign Agents Registration Act of 
1948 by a requirement that political 
propaganda by agents of foreign 
principals be labeled for what it js 
where such agents are situated outside 
the limits of the United States, but 
nevertheless directly or indirectly dis- 
seminate such propaganda within the 
United States. 

In the original resolution, each of 
the lettered paragraphs of the resolved 
clause began with the word “restore”. 
J. Garner Anthony, of Honolulu, 
Hawaii, moved to change the word 
“restore” to “amend”. “If you want 
to recommend that Congress enact 
legislation, the simple way to do it is 
to say to amend the Smith Act to do 
thus and so”, Mr. Anthony said, “not 
give the left-handed criticism that the 
Court has read something into the Act 
which is not there.” 

Mr. Jenner declared that he was in 
favor of Mr. Anthony’s proposal. 

Alfred J. Schweppe, of Seattle, 
Washington, decried a “reluctance to 
criticize the Supreme Court”. “De- 
cisions of courts should be subjected 
constantly to professional criticism” he 
said. “. . . that is the one area in which 
the Bar is most qualified to lead. . . 
What I say is not an invention of my 
own. It has been documented by the 
Court itself on numerous occasions.” 
Mr. Schweppe quoted from Mr. Justice 
Brewer, Mr. Justice Black, Mr. Justice 
Frankfurter, and Mr. Justice Jackson 
to show that they regarded criticism 
as both necessary and helpful to the 
Court. “The Supreme Court is the one 
institution whose members, except for 
the impeachment process, cannot be 
removed, notwithstanding its tremen- 
dous impact on the American way of 
life” Mr. Schweppe went on. “There- 
fore, with respect to the Court, the 
weapon of professional criticism is the 
biggest weapon we have to keep that 
Court . . . within the proper course of 
constitutional government.” 

David F. Maxwell, of Philadelphia. 
Pennsylvania, said that he felt that Mr. 
Anthony’s proposed amendment, sub- 
stituting the word “amend” for “re- 
store” would not be appropriate in all 
of the paragraphs. “I don’t construe 
this amendment as watering down the 
effectiveness of the resolution” he said. 
“I am supporting the amendment be- 
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cause I don’t believe it waters down 
the effectiveness.” He suggested that 
the first word in Paragraph (d) be 
amended to “Invest” and the first word 
in Paragraph (e) be amended to 
“Insure”. 

Mr. Anthony accepted these sugges- 
tions and proposed others in Para- 
graphs (a), (b) and (c). These 
changed the original language from “a 
definition of” to “to define” and “the 
provision which constitutes” to “to 
make”, in (a) and (b), and started 
Paragraph (c) with the word “es- 
tablish”. In the original wording, that 
paragraph began “Restore and es- 
tablish the right, etc.” 

John Lloyd, Jr., of Atlantic City, 
New Jersey, said that he was in favor 
of the changes, but that he felt that 
Paragraph (b) was not yet quite right. 
Mr. Anthony suggested that it be made 
to read “to intentionally advocate”. 

Mr. Brown accepted these amend- 
ments, but added that his “personal 
jury was out as to whether the in- 
finitive should be split”. 

The House voted to accept the 
amendments. 

Mr. Jenner then moved to strike the 
first whereas clause of the fourth 
resolution and substitute the follow- 
ing: “Whereas, problems of safeguard- 
ing national and state security have 
been exposed by recent decisions of 
the Supreme Court of the United States 
which this Association feels would best 
be solved by the careful study of each 
decision and the prompt enactment of 
sound amendments to existing laws 
within the constitutional powers of the 


Congress. . .” 


Mr. Jenner said that his reason for 
offering the amendment was that he 
felt that the House had already clearly 
indicated, by the adoption of the three 
preceding resolutions, its disagreement 
with the Supreme Court. “Frankly,” 
he said, “I feel chary about rubbing 
the Supreme Court’s nose some more 
by having this additional whereas 
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clause in this resolution.” 

The House voted down Mr. Jenner’s 
substitute. 

Mr. Elliott, of New York, rose to 
say that, since he was a professor, he 
felt that the infinitive in clause (d), 
which originally read “the further 
right to fully interrogate” should be 
changed to “the further right fully to 
interrogate”. 

This amendment was passed amid 
the laughter of the Delegates. 

S. Chesterfield Oppenheim, of Ann 
Arbor, Michigan, urged the House to 
adopt the resolution. The law reviews 
criticize court decisions, he declared. 
“It seems to me it follows that the elder 
statesmen of the Bar and the ex- 
perienced practitioners can do so with 
greater justification. . . Let us not be 
guilty of not being willing to stand 
up and be counted.” 

Lyman M. Tondel, Jr., of New York 
City, moved to add the words, “Com- 
munists at the time of their entry into 
the United States or who became Com- 
munists subsequent thereto” to Para- 
graph (d). The original language, he 
said, left doubt as to whether aliens 
who were Communists at the time of 
entry are within its scope. 

Mr. Brown accepted this change and 
the House voted to approve it. 

Robert W. Upton, of Concord, New 
Hampshire, moved to add the word 
“cells” to the phrase in Paragraph (a) 
“existing clubs, and other 
units”, and _ this likewise 
carried. 


classes 
motion 


Barnabas F. Sears, of Chicago, said 
that he was opposed to Paragraph (c). 
Certainly we do not want disloyal 
persons in the Government, he said, 
but he declared that he was opposed 
to “whittling away” basic rights like 
the privilege against self-incrimination. 

“I, for one...certainly cannot be- 
lieve that this country, with its vast 
power of investigation, with the very 
outstanding organizations such as the 


Federal Bureau of Investigation, can- 
not determine whether or not a man 
is a member of the Communist Party, 
but must require that a man, as a 
condition of working for the Govern- 
ment, convict himself out of his own 
mouth”, Mr. Sears said. 


Mr. Brown replied with vigor that 
we must protect and maintain the Bill 
of Rights “without even a minute of 
abridgement . . . Sir, there is no pur- 
pose, there is no mind in the members 
of our Committee ...to take away the 
liberties of any of our citizenry”, he 
declared. “But when you point out to 
me, sir, that we and the United States 
Government may not have the right to 
know the record of each individual 
who serves this Government, I say to 
you that we, the majority of our people 
also have civil rights, and God knows 
we must protect them!” 


Loyd Wright, of California, said 
that the answer to the question was 
obvious. “Do we believe that the honor 
of working for the Government should 
go only to the loyal, or do we believe 
that the subversives have a right to 
work for you and me, and, while we 
are paying them, continue to try to 
destroy this country?” Certainly, a 
bank president has the right to ask a 
prospective employee if he has ever 
been in jail for theft, Mr. Wright 
declared. 

The House then voted to adopt the 
resolution as amended. 

Mr. Brown’s fifth resolution, as 
follows, was adopted without debate: 


V. 

Wuereas, The respective records of 
the Subcommittee on Internal Security 
of the Senate Judiciary Committee and 
of the House Un-American Activities 
Committee both charged with the duty 
of investigating internal security and 
Communist activities are records of 
accomplishment and great service to 
the Nation; and 

Wuereas, The continuation of the 
work of these Committees is essential 
to the enactment of sound and 
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adequate legislation to safeguard the 
National and State security; 


Now, THEREFORE, Be It RESOLVED, 
That the American Bar Association 
recommends that the House of Repre- 
sentatives continue to maintain a com- 
mittee to investigate matters relating 
to National Security with particular 
emphasis on Communist activities in- 
vested with adequate jurisdiction to 
accomplish its purpose, and that the 
Senate continue to maintain and 
support its Subcommittee on Internal 
Security; and 


Be It FurtHER RESOLVED, That such 
Committees maintain close liaison with 
the Intelligence and Security Agencies, 
as well as with the Attorney General 
of the United States, to the end that 
they may be kept advised as to legisla- 
tive needs of the Executive Branch of 
the Government required to carry out 
its resporsibilities for internal security. 


Continuing 
Legal Education 

Walter E. Craig, of Phoenix, Ari- 
zona, the Chairman of the Committee 
on Continuing Legal Education, had 
oaly one recommendation—that the 
Special Committee be made into a 
Standing Committee: “This is for the 
reason that your Committee. . . is the 
American Bar Association’s representa- 
tive body on the Joint Committee of 
the American Law Institute and the 
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American Bar Association on continu- 
ing legal education. With the impetus 
that has been given the program 
through the efforts of the President of 
the American Bar Association and the 
President of the American Law In- 
stitute, culminating in the recent Arden 
House conference ... the Committee 
feels that in order to give continuity 
to the effort of continuing education 
in the future, it is appropriate that 
this Association have a permanent 
Standing Committee on the subject”: 


RESOLVED, That the House of Dele- 
gates approve the recommendation of 
the Special Committee on Continuing 
Legal Education that the Committee be 
changed to a Standing Committee on 
Continuing Education of the Bar, and 
that the Committee on Rules and 
Calendar draft an appropriate amend- 
ment to the By-Laws to accomplish the 
purpose of this resolution, 


Harrison Tweed, of New York City, 
the President of the American Law 
Institute, rose to second Mr. Craig’s 
motion. The work of the Committee is 
to make better lawyers, he declared. 
“T don’t think you need any exposition 
of the importance of better lawyers. 
No lawyer is by any means perfect in 
his knowledge of the law or the practice 
or the opportunities which lie before 
him to be of service to the public.” 


Mr. Tweed went on, with the unani- 
mous consent of the House, to make 
a report as Chairman of the Joint 
Committee, saying that he was “cheat- 
ing” a little, since he had not filed a 
written report and was sneaking in 
his report this way. The Committee is 
working, he declared, to give lawyers 
“the opportunity to learn what they 
can do outside of mere practice and 
... to do 
more important work for the public. .. 


what the opportunities are 





That calls for a broader education, for 
a better understanding of opportunities 
and for increased opportunities of as 
many lawyers as possible to participate 
in bar association activities. . .” 

Mr. Craig’s motion was then put to 
a vote and carried, and the matter was 
referred to the Rules and Calendar 
Committee with instructions to prepare 
an appropriate amendment to the As- 
sociation’s By-laws. 


Committee on 
Regional Meetings 

Lewis F. Powell, Jr., of Richmond, 
Virginia, the Chairman of the Com- 
mittee on Regional Meetings, made a 
brief report, inviting members of the 
House to attend the Pittsburgh Region- 
al Meeting to be held in March and 
the Memphis Regional Meeting to be 
held in November. Mr. Powell pointed 
out the importance of Regional Meet- 
ings. “They are the single most effective 
way ... of bringing the Association 
to the local lawyers throughout the 
United States” he declared. 


Committee on 
Scope and Correlation 

Allan H. W. Higgins, of Boston, the 
Chairman of the Committee on Scope 
and Correlation of Work, said that his 
Committee had two recommendations, 
as follows: 


1. That the Special Committee on 
Cooperation with the Legal Profession 
of Friendly Nations not be made a 
standing committee of the Association. 


2. That the House of Delegates of 
the American Bar Association urges 
state and local bar associations repre- 
sented in the House of Delegates: 

a. To give consideration to uniform 
and model acts as they are approved by 
the House of Delegates of the Ameri- 
can Bar Association from time to 
time; 

b. To contact the National Con- 
ference of Commissioners on Uniform 
State Laws with respect thereto; 


c. To appoint committees of said 
state and local bar associations to urge 
the adoption of these acts in the state 
legislatures; 


d. To urge said committees to report 
to the Standing Committee on State 
Legislation of the American Bar 
Association at the end of each legisla- 
tive session as to progress of uniform 
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acts in the state legislatures of their 
respective states. 


Mr. Higgins explained the first re- 
commendation, saying that his Com- 
mittee had given serious and sympa- 
thetic consideration to the Special 
Committee’s request, but it had con- 
cluded that there was not sufficient 
justification to make it a Standing 
Committee. “A great deal of the work 
in this connection is being done by the 
headquarters staff, greeting foreign 
visitors, familiarizing them with our 
American system of government and 
the American Bar Association”, he 
said. 

As for the second recommendation, 
Mr. Higgins said that it was felt that 
the state bar associations were more 
eflective in securing adoption of uni- 
form laws than the Commissioners 
acting by themselves. 


The resolutions were adopted with- 
out debate. 


Mr. Higgins said that his Committee 
had tabled, for the time being at least, 
a proposal to abolish the Committee 
on Bill of Rights and substitute a com- 
mittee on constitutional law. The Bill 
of Rights Committee has suddenly 
taken a new lease on life and is doing 
a good job, Mr. Higgins declared. A 
proposal for the creation of a com- 
mittee on legislative drafting has been 
referred to the Foundation for con- 
sideration for a research project. 
Finally, Mr. Higgins reported that his 
Committee was studying the whole 
question of membership and member- 
ship dues, working with the Rules and 
Calendar and Membership Committees. 


Committee on 
Lawyer Referral Service 
Harry Gershenson, of St. Louis, the 
Chairman of the Committee on Lawyer 
Referral Service, reported that there 
are now more than 200 lawyer referral 
systems in the country. He declared 
that all lawyers should be connected 
with the systems so that people would 
know that top lawyers are available 
to them through the systems. “We feel 
that the lawyer referral plan, no matter 
on what basis it is set up and no matter 
who Sponsors it, is our greatest weapon 
against unauthorized practice . . . If 
we lawyers . . . aren’t willing to carry 
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our load and see that the citizens and 
all classes of all groups have a lawyer 
whom they may consult on a reason- 
able fee basis . . . we may well be on 
our way to having the Government or 
some other group take over our 
duties.” 


Law Library 
of Congress 

John K. Pickens, of Washington, 
D. C., Chairman of the Committee on 
Facilities of the Law Library of Con- 
gress, offered three resolutions which 
were duly adopted: 


1. Whereas, The International 
Crisis in the Near and Middle East and 
North Africa demands a_ thorough 
knowledge of changing Islamic law 
and institutions and a center devoted 
to this end in the Law Library of 
Congress would be of great aid to 
Congress, the Executive Branch of the 
Government, the courts and the public; 

RESOLVED, That the American Bar 
Association recommends the estab- 
lishment of a Near Eastern and 
African (Islamic) Law Division in the 
Law Library of Congress. 

2. Wuereas, A thorough understand- 
ing and knowledge of International 
Law is indispensable to the conduct of 
international relations under the rule 
of law and the National Defense in 
this atomic age; 

ReEso_vep, That the American Bar 
Association recommends that the cus- 
tody of the International Law Collec- 
tion, now maintained under a_ sub- 
division of political science in the main 
library, be transferred to the Law 
Library of Congress and International 
Law Division be established therein. 

3. WuHerEAS, The Law Library of 
Congress needs the widespread support 
of jurists and lawyers throughout the 
country ; 

ReEsotvep, That the American Bar 
Association recommends that the vol- 
untary organization known as_ the 
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Friends of the Law Library of Con- 
gress, composed of former members of 
the Committee on the Facilities of the 
Law Library of Congress and other 
prominent jurists and lawyers, be re- 
activated directly to promote the de- 
velopment of the Law Library and to 
cooperate with this committee. 

Cost: Creation of, and appropria- 
tion by Congress this year for, two 
new positions in the Law Library of 
Congress of a GS-13 Grade ($9,890.00) , 
or $19,780.00. 








Atomic 
Energy Law 


The report of the Committee on 
Atomic Energy Law had no recom- 
mendations and was received and filed. 


Section of 
Legal Education 

The report of the Section of Legal 
Education and Admissions to the Bar 
was delivered by John M. Allison, of 
Tampa, Florida, the Section Delegate. 
Mr. Allison proposed the following 
resolutions which were adopted with- 
out debate. 

5. 

That the final draft of the Code of 
Recommended Standards for Bar Ex- 
aminers, which is appended to this 
report, be approved by the American 
Bar Association. 

2. 

Wuereas, The college of Law of 
Salmon P. Chase College of Cincinnati, 
Ohio, was granted provisional approval 
in March, 1954, and has continued to 
operate in full compliance with the 
Standards for Legal Education of the 
American Bar Association and has 
now applied for full approval; and 

Wuereas, the Law School of South 
Texas College of Houston, Texas, has 
applied for provisional approval and 





April, 1959 + Vol. 45 411 






é 


DELAWARE 
THE CORPORATION. STATE, OFFERS YOU 
ip pS N 
ECONOMY-FLEXIBILITY-STABILITY 
in all-corj matters, 
CORPORATION SERVICE COMPANY 
Serving the Legal rofession Since 1899 


f -> 
4 OFFERS TO ATTORNEYS x 


COMPLETE CORPORATE SERVICE IN 
Organizing, Amending, Merging, “4 
Dissolving and Qualifying Corporations 





P 


X | ALSO ACTS AS 


RESIDENT AGENT, TRANSFER AGENT, 
REGISTRAR, ESCROW AGENT, 
BUSINESS;AGENT, INCLUDING 
SERVICES and SUPPLIES 

x 


FREE—to Attorneye—DIGEST OF 
LAW, FORMS, PRECEDENTS 


900 MARKET STREET 
WILMINGTON 99, DELAWARE 


Telephone OLympia 6-8305 





an investigation of the school shows 
that it complies with the Standards 
for Legal Education of the American 
Bar Association: 

Now, THererore, Be It RESOLVED 

1. That the American Bar Associa- 
tion grants full approval to the College 
of Law of Salmon P. Chase College of 
Cincinnati, Ohio; and 

2. That the American Bar Associa- 
tion grants provisional approval sub- 
ject to annual inspections until full 
approval be granted, to the Law School 
of South Texas College of Houston, 
Texas. 


Junior Bar 
Conference 

On motion of Bert H. Early, of 
Huntington, West Virginia, the Section 
Delegate, the House voted to approve 
the revised by-iaws of the Junior Bar 
Conference. 


Section of 
Municipal Law 
The House voted to approve the 


increase of annual dues of the Section 
of Municipal Law from $3.00 to $5.00. 


Section of 
Patent Law 

The Section of Patent, Trademark 
and Copyright Law had two resolu- 
tions which were presented by Elwin 
A. Andrus, the Section Chairman. Both 
were adopted without debate: 
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I. 

Reso.vep: That the American Bar 
Association approves the retention by 
a contractor of full title to all patent 
rights arising out of research or de- 
velopment contracts sponsored _pri- 
marily for governmental use by any 
governmental department, agency or 
the like, subject only to a royalty-free, 
non-exclusive license to the government 
for governmental purposes, but not to 
enable the government to furnish ser- 
vices and supplies to the public in 
competition with a contractor and its 
licensees; and be it further 

Resoivep: That the American Bar 
Association specifically disapproves 
those provisions of the National Aero- 
nautics and Space Law of 1958 relating 
to such patent rights; and be it further 

Resotvep: That the Section of 
Patent, Trademark and Copyright Law, 
through its officers and appropriate 
committees be authorized to present 
this resolution to the appropriate 
Governmental bodies and to urge con- 
sideration of the same 


II. 

Reso_vep: That the American Bar 
Association recommends that a single 
government agency be entrusted with 
the grant of licenses to file patent 
applications abroad relating to arms, 
ammunition, and implements of War; 
and be it further 

Resotvep: That the Section of 
Patent, Trademark and Copyright Law, 
through its officers and appropriate 
committees, be authorized to present 
this resolution to the appropriate gov- 
ernmental bodies and to urge con- 
sideration of the same. 


Section of 
Public Utility Law 

Frank M. Ryburn, Jr., of Dallas, 
Texas, the Section Delegate, offered the 
following for his Section, which was 


duly adopted: 


That Article II of the Section’s By- 
Laws be amended so that the first 
sentence will read: 

“Each member of the Section shall 
pay to the Association annual dues of 


$5.00.” 


Section of 
Taxation 

The Section of Taxation’s Delegate, 
David W. Richmond, of Washington, 
D. C., offered the following resolution 
for his Section which was duly adopted: 


Wuereas, The Section’s annual dues 
of $6, as now fixed by its By-Laws 
pursuant to an amendment of the said 
By-Laws in 1948, appears to be in- 
adequate to cover increased costs of 
operation resulting from expansion of 
activities and the general increase in 
price levels for goods and services and 

Wuereas, It is desirable to have the 
Section pay for its current activities out 
of its current income without request- 
ing any allocation from the General 
Funds of the Association; 

Reso.vep, That the By-Laws of the 
Section be amended to provide for the 
payment of dues of $8, in lieu of $6 as 
previously provided, so that, as thus 
amended, Article II of Section 2 of the 
By-Laws will read as follows: 

“Section 2. Each member of the 

Section shall pay to the American 
Bar Association annual Section dues 
of $8. After the initial payment of 
a member’s dues, subsequent dues 
shall be payable in advance on July 
1 of each year. Any member of this 
Section whose annual dues shall be 
more than six months past due shall 
thereupon cease to be a member of 
this Section. Anyone becoming a new 
member after April 1 of any year 
shall, upon payment of one full 
year’s dues, be credited as paid 
through June 30 of the following 
year.” 


Section of 
Antitrust Law 

On motion of Hubert Hickam, of 
Indianapolis, the Section Chairman, 
the House voted to approve the follow- 
ing proposal of the Section of Antitrust 
Law: 

That the By-Laws of the Section be 

amended as indicated in the Section’s 

report. 

One of the changes was the broaden- 
ing of the scope of the activities of the 
Section to include state as well as 
federal antitrust laws. 
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World Peace 
Through Law 

Charles S. Rhyne, of Washington, 
D. C., Chairman of the Association’s 
Committee on World Peace Through 
Law, delivered an oral report. He said 
that the Committee was working on 
the formulation of suggestions to be 
set before American lawyers to see how 
the idea of world peace through law 
can be advanced. Regional conferences 
are being planned in various parts of 
the country. From these meetings, he 
went on, it is hoped to go on to meet- 
ings in other parts of the world and 
perhaps ultimately to a world con- 
ference of lawyers. “The professors and 
the politicians have done a tremendous 
amount of work in this field, but up 
till now practicing lawyers have more 
or less ignored it”, Mr. Rhyne said. 
“We are not going to do anything that 
we don’t feel is absolutely sound and 
based on full information, so we are do- 
ing all of this exploration. We are try- 
ing to mine the brains of everyone who 
has any ideas or information, and we 
are trying to crawl before we walk”, 
he said. He spoke of his recent trip 
around the world, describing a meet- 
ing of lawyers he attended in New 
Delhi, India. “There were lawyers from 
fifty-three nations, most of them... 
from the newly independent non-white 
areas of Africa and Asia”, Mr. Rhyne 
said. “They spoke many tongues, but 
they all expressed one great, universal 
aspiration: They want that freedom 
under law which we have in the United 
States... I thought that New Delhi 
conference indicated .. . that these law- 
yers from that part of the world are 
interested in the same kind of rule of 
law that we are, and if we can move 
forward with the work of this Commit- 
tee and work with them in strengthen- 
ing law there, we can deal a real blow 
against Communism which is moving 
so strongly in that area of the world”. 


Committee on 
Professional Ethics 

Glenn M. Coulter, of Detroit, Mich- 
igan, the Chairman of the Committee 
on Professional Ethics, made an oral 
report. He said that his Committee was 
still working with the Committee on 
Unauthorized Practice of the Law in 
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considering Opinion No. 294, dealing 
with the right of a collection agency to 
charge for the non-legal services per- 
formed in forwarding an item to a 
lawyer for collection. From the begin- 
ning, Mr. Coulter explained, his Com- 
mittee has felt “that the problems sur- 
rounding No. 294 settled back essen- 
tially into matters of relationship and 
principle involving unauthorized prac- 
tice”. A report will be made in Miami 
on the problem, he promised. 


Committee on 
Individual Rights 

The Chairman of the Committee on 
Individual Rights as Affected by Na- 
tional Security, Frederick A. Ballard, 
of Washington, D. C., made a brief 


progress report. 


Unemployment and 
Social Security 

Earl F. Morris, of Columbus, Ohio, 
Chairman of the Committee on Un- 
employment and Social Security, urged 
the members of the House to study 
proposed amendments to the Social 
Security laws. “With lawyers now 
covered under Social Security, it be- 
hooves us to be informed of proposed 
amendments to the Social Security 
Act’, he declared. He also called atten- 
tion to the problem of judicial review 
of the so-called conformative decisions 
of the Secretary of Labor, with regard 
to compliance of state unemployment 
statutes under federal law and to the 
question of disclosure legislation, both 
federal and state. 

The report was received and filed. 


Committee on 
American Citizenship 

The report of the Committee on 
American Citizenship was given by 
the Chairman, Harold J. Sullivan, of 
Stewart Air Force Base, New York. 





Proceedings of the House of Delegates 





| VISUAL AIDS 
: FOR THE 
COURTROOM 


Write for free 
literature to: 


* ORAVISUAL CO. 


Box 11150 
St. Petersburg 33 
Florida 











Colonel Sullivan reported that the 
author of an article in the JOURNAL (44 
A.B.A.J. 517), a member of the Com- 
mittee, George Nilsson, of Los Angeles, 
had received the George Washington 
Honor Medal and a check for $1,000 
for the article, and that another mem- 
ber of the Committee, Sidney G. 
Kusworm, Sr., of Dayton, Ohio, had 
been awarded the Gold Medal of Presi- 
dent Eisenhower’s Committee on Em- 
ployment of the Physically Handi- 
capped. 

The Committee, Colonel Sullivan 
continued, has called upon judges of 
naturalization courts to hold naturali- 
zation proceedings on Law Day, U.S.A., 
May 1, and has had a gratifying re- 
sponse to its request. 


Committee on 
Legal Aid Work 

Richard Bentley, of Chicago, Chair- 
man of the Committee on Legal Aid 
Work, said that he would not make an 
oral report because of the lateness of 
the hour, but he asked the members to 
read his written report. The report 
was received and filed. 


Corporation Section, 
Labor Law Section 

Herbert F. Sturdy, of Los Angeles, 
Section Delegate of the Section of 
Corporation, Banking and Business 
Law, and Alfred Kamin, of Chicago, 
Delegate of the Section of Labor Re- 
lations Law, offered a joint resolution 
of their two Sections. Mr. Sturdy 
explained that the Kennedy-Irwin Bill, 
S. 505, requires that everybody ad- 
vising an employer or a labor union 
with respect to labor relations matters 
file a report setting forth the employ- 
ment, the prearrangement and the ad- 
vice given to the client. It was not 
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clear, Mr. Sturdy said, whether that 
proposal included lawyers, but if it did 
it would result in a violation of the 
privilege between attorney and client. 

On Mr. Kamin’s motion, the House 
voted to adopt the resolution, which 
read as follows: 


Resotvep: That the American Bar 
Association urges that in any proposed 
legislation in the labor-management 
field, the traditional confidential re- 
lationship between attorney and client 
be preserved, and that no such legisla- 
tion should require report or dis- 
closure, by either attorney or client, 
of any matter which has traditionally 
been considered as confidential be- 
tween a client and his attorney, in- 
cluding but not limited to the existence 
of the relationship of attorney and 
client, the financial details thereof, or 
any advice or activities of the attorney 
on behalf of his client which fall with- 
in the scope of the legitimate practice 
of law. 


Be It FurtHer Resoivep: That the 
officers and councils of the Sections 
of Labor Relations Law and Corpora- 
tion, Banking and Business Law be 
directed to bring the foregoing resolu- 
tion to the attention of the members 
and proper committees of Congress in 
connection with any proposed legisla- 
tion in this field and to oppose legisla- 
tion contrary to the principles urged in 
said resolution. 


Committee on 
Federal Legislation 

Robert W. Upton, of Concord, New 
Hampshire, reporting for the Commit- 
tee on Federal Legislation, said that his 
Committee was a new one whose pur- 
pose was to assist other Committees 
and Sections in advocating passage of 
legislation endorsed by the Association. 
Senator Upton mentioned briefly some 
of the bills on which his Committee 
had worked since its organization in 
1957, including the Jenkins-Keogh Bill 
and the Administrative Practice Act. 


Legal Services 
and Procedure 

The report of the Committee on 
Legal Services and Procedure was de- 
livered by Robert M. Benjamin, of 
New York City, a member of the Com- 
mittee. His was a progress report on 
the Committee’s job of furthering in 
Congress the bills in the field of ad- 
ministrative procedure drafted by the 
Committee and approved by the House 
of Delegates in 1956. He noted that 
the Judiciary Committee of the Senate 
has set up a special subcommittee on 
administrative procedure and that the 
proposed Code of Administrative Pro- 
cedure has been reintroduced in the 
new Congress as S. 1070 and the pro- 
posed Administrative Practice Act as 
S. 600. 

The report was received and filed. 


Committee on 
Professional Relations 
Thomas N. Tarleau, of New York 
City, reported for the Committee on 
Professional Relations, of which he is 
a member. Mr. Tarleau said that the 
Commissioner of Internal Revenue had 
contacted representatives of the Asso- 
ciation and of the American Institute 
of Certified Public Accountants, saying 
that in view of the increase in the 
number of individual income tax re- 
turns in the past eighteen years (from 
eight million to sixty million), the 
Internal Revenue Service would have 
to relax its requirements with refer- 
ence to representation of taxpayers 
before the Bureau. 


A number of conferences were held 
on the matter, Mr. Tarleau continued. 
and the upshot was that the rules of 
practice of the Service were amended 
in October so as to permit any person 
who signs a return as its preparer to 
appear without enrollment, before reve- 
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nue agents and examining agents of 
the field audit and audit branches of 
the Service. Representatives of the 
Section of Taxation, the Professional 
Relations Committee and the Un. 
authorized Practice of Law Committee 
had reported this to the Board of 
Governors of the Association, which 
approved a proposal that the Associ- 
ation recommend at least three amend- 
ments to the new rule. These amend- 
ments, all of which have now been 
approved by the Bureau, limited repre- 
sentation by unenrolled persons to in- 
dividual income tax returns, rather 
than including corporate, state and gift 
tax returns; denied the right of repre- 
sentation to persons already disbarred 
and persons convicted of serious 
crimes; and included provisions to 
establish rules of conduct for un- 
enrolled representatives and for the 
withdrawal of the privilege for infrac- 
tion of the rules. 


Section of 
Criminal Law 

Rufus King, of Washington, D. C., 
Chairman of the Section of Criminal 
Law, had three resolutions that required 
action of the House. Mr. King said 
that the resolutions were intended to 
terminate the work of the Joint Ameri- 
can Medical Association-American Bar 
Association Committee on Narcotic 
Drugs. With the assistance of the 
Russell Sage Foundation, the Joint 
Committee had made a thorough study 
of narcotic drug traffic, Mr. King de- 
clared, and had concluded that much 
more extensive research was required 
on the whole problem. “The Committee 
feels that the undertaking is so exten- 
sive that it is better turned back to the 
full resources of the two parent agen- 
cies”, Mr. King explained, and the 
resolutions were intended to implement 
the conclusions of the Committee. 

The resolutions were adopted by the 
House with an amendment, offered by 
Mr. King, to correct a typographical 
error. They read as follows: 


im 
Resotvep, That the House of Dele- 
gates of the American Bar Association 
acknowledges and commends the co- 
operation given by the Joint Committee 
members representing the American 
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Medical Association, recognizes that 
problems relating to the narcotic drug 
traffic concern the legal as well as the 
medical profession, and reaffirms its 
approval of cooperation between the 
two professions in mutual effort towards 
better understanding and ultimate solu- 
tion of such problems. 


II. 

ResOLveD, That the studies hereto- 
fore conducted by the Joint Committee, 
and the research projects heretofore 
recommended by it, be and they are 
hereby referred to the Section of 
Criminal Law and the American Bar 
Foundation for consideration and 
appropriate further action. 


Ill. 

Resotvep, That the House of Dele- 
gates of the American Bar Association 
recognizes an urgent need for full and 
free inquiry and the accumulation of 
reliable factual data with respect to 
the narcotic drug traffic and related 
problems, and calls upon agencies of 
the bar, public officials, and other in- 
terested persons and organizations to 
cooperate fully to this end. 


Section of 
Family Law 

The report of the newly organized 
Section of Family Law was given by 
the Section Chairman, Godfrey L. 
Munter, of the District of Columbia. 
Judge Munter said that the Section now 
had over four hundred members and 
had established a number of Commit- 
tees, including Committees on Adop- 
tion: Custody; the Domestic Relations 
Judge; Juvenile Law and Procedure; 
the Role of the Domestic Relations 
Lawyer; Marriage Law; Matrimonial 
Actions; Paternity; and Support. Judge 
Munter asked for continued support to 
build up the membership of the Section. 


Board of 
Governors 

Joseph D. Calhoun, of Media, Penn- 
sylvania, the Secretary of the Associ- 
ation, moved approval of the report 


of the Board of Governors. The motion 
was duly adopted. Some of the actions 
covered by the Board’s report included 
the following: 


1. Authorizing a Special Committee 
on Court Congestion. 


2. A request to the Fund for Adult 
Education for a grant to finance the 
program of Continuing Legal Educa- 
tion. 


3. Raising the registration fee for 
the Annual Meeting from $10.00 to 
$15.00—an action necessitated by grow- 
ing cost of the Annual Meetings. The 
registration fee will be retained by the 
Association and the increase will pay 
for some of the entertainment offered 
at the meetings. 


4. Adopting the policy of holding 
Annual Meetings as early in August as 
possible so as not to interfere with the 
opening of courts and schools after 


Labor Day. 


5. Requiring Board approval before 
any Section requests or receives any 
special services from any law list and 
before any Section publishes a list of 
lawyers other than a roster of its own 
members, 


6. Adoption of the following resolu- 
tion of the Section of Antitrust Law, 
after amendment: 


Wuereas, Many corporations have 
acquired some or all of the stock or 
assets of other corporations in years 
past, often on advice of their attorneys 
that such acquisitions would not violate 
the policies of the United States as 
expressed in the Antitrust laws; and 


Wuereas, Some of such acquisitions 
may now be deemed to have been 
violations of the policy of the antitrust 
laws in the light of current interpreta- 
tions of such laws; and 


Wuereas, In such cases a Federal 
court is presently unable to undo such 
past acquisitions by ordering ex- 


changes or distributions in compliance 
with its decree without bringing about 
the imposition of Federal income taxes 


upon shareholders, many of whom can 
have had nothing to do with the 
corporate actions complained of; and 

Wuereas, The American Bar Asso- 
ciation recognizes that there are in- 


equities under existing law which 
should be removed and believes that 
the matter of further legislation is of 
such importance that it should be ex- 
plored promptly; 

Now, THEREFORE, Be It RESOLVED, 
That the Board of Governors requests 
the Section of Antitrust Law and the 
Section of Taxation to prepare pro- 
posed legislation dealing with these 
matters and submit it to the House 
of Delegates at the Midyear Meeting. 


7. Appointment of a Special Com- 
mittee on Arrangements for Entertain- 
ing the English Bar in 1960 and a 
Special Committee To Follow Litigation 
Against the Commissioner of Patents. 


8. Appointment of a Special Com- 
mittee on Expansion of Facilities of 
the American Bar Center. 


Committee on 
Communications 

James D. Fellers, of Oklahoma City, 
reported for the Committee on Com- 
munications, of which he is a member. 
Mr. Fellers pointed out that the send- 
ing of radio-equipped artificial satel- 
lites into space would raise complicated 
problems as they grew in number. 
There are several Committees and Sec- 
tions in the Association working on 
the problems in this field, Mr. Feller 
said, and his Committee is endeavoring 
to co-ordinate their work. 


Section of 
Bar Activities 

Russell E. Booker, of Richmond, 
Virginia, the Section Delegate, made 
the report of the Section of Bar 
Activities. He reported an increase in 
membership of the Section and said 
that the Section was working on the 
Rules for the Award of Merit Competi- 
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tion, in which they expect an increase 
of interest this year. 


Conference on 

Professional Responsibility 
John D. Randall, of Cedar Rapids, 

lowa, offered the following resolution, 

which was adopted without debate: 


Reso.vep, That the House of Dele- 
gates approve the final draft of the 
report of the Joint Conference on 
Professional Responsibility. 


The Joint Conference on Professional 
Responsibility, established by the 
American Bar Association and _ the 
Association of American Law Schools, 
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try in all of the 49 States, Hawaii, Denmark, Panama, 
South Africa, Haiti, Venezuela, the Virgin Islands and 
Canada. Write for our wholesale stationery catalog and 
lawyers’ kit. You'll be pleasantly surprised by the low 
prices, high quality, new and unique ideas presented 
therein. 

Pengad Companies 159 Pengad Blidg., Bayonne 4, N. J. 





drew up this statement to promote bet- 
ter understanding of the lawyer’s pro- 
fessional responsibility and role in 
society. The Joint Conference’s report 
was published in the December, 1958, 
issue of the JourRNAL (44 A.B.A.J. 
1159). 

On motion of Mr. Fitts, of Vermont. 


the House then adjourned sine die at 
1:00 P.M. 








Wheeler Building — Court Square 












WRITE for free Catalogue and Bro- 
chures of City-Suburban and Country 
Homes in all sizes and price ranges. 
Also Motels — Hotels — Business & In- 
dustrial Properties. 








RLOTTESVILLE-VIRGINIA] 














£401 EAST HIGH STREET -“ PHONE 2-813) gens 








Notice of Elections of Junior Bar Conference Officers 


The annual election of officers and 
council representatives of the Junior 
Bar Conference for the year beginning 
with the adjournment of the annual 
meeting will be held in Miami on 
August 24, 1959. Officers to be chosen 
are Chairman, Vice Chairman and 
Secretary. Representatives will be 
elected to the Council from the First, 
Third, Fifth, Seventh, Ninth, Eleventh, 
and District of Columbia Districts. 

Nominating petitions for each of the 
above positions must be submitted on 
or before June 15, 1959. Each petition 
shall be endorsed by at least twenty 
members of the Conference; endorsers 
of a nominee for the Council shall be 
residents of the district in respect to 
which the petition is submitted. Each 
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petition shall contain a_ brief bio- 
graphical sketch of the background and 
qualifications of the candidate. 

Petitions for the three national offices 
shall be submitted to the National 
Chairman, Kirk M. McAlpin, Box 566, 
Savannah, Georgia, and to the National 
Secretary, William Reece Smith, Jr., 
Box 3239, Tampa, Florida. Petitions 
for the council posts should be sub- 
mitted to the respective incumbent 
council representatives and conformed 
copies shall also be forwarded to the 
National Chairman and Secretary. The 
incumbent council representatives for 
the districts as to which vacancies must 
be filled are as follows: 

First—Donald J. Evans, 84 State 
Street, Boston 9, Massachusetts 


Third—Paul L. Jaffe. 1518 Packard 
Building. Philadelphia 2, Pennsylvania 

Fifth—J. Rex Farrior, Jr.. Box 3324, 
Tampa, Florida 

Seventh—John S. Rendleman, South- 
ern Illinois University, President’s 
Office, Carbondale, Illinois 

Ninth—Calvin H. Udall, First Na- 
tional Bank Building. Phoenix, Arizona 

Eleventh—Lewis A. Dysart, Balti- 
more Building, Kansas City, Missouri 

District of Columbia—James R. 
Stoner, 1405 G Street, NW, Washing- 
ton 5, D.C. 

This notice is given pursuant to the 
provisions of Article VI, Section 6.1 of 
the by-laws. 

WILLIAM REECE SMITH, JR. 
Secretary 
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RATES 25 cents per word for each insertion; 
minimum charge of $2.50 payable in ad- 
vance. Copy should reach us by the first 
day of the month preceding month of issue. 
Allow two extra words for box number. 
Address all replies to blind ads in care of 
AmertcAN Bar ASSOCIATION JouRNAL, 1155 
East 60th Street, Chicago 37, Illinois. 





BOOKS 





“THE HAND OF HAUPTMANN,” STORY 
of Lindbergh Case by Document Expert cited 
by John Henry Wigmore, 368 pages, 250 Illus- 
trations, Price $5.00. J. V. Harinc a J. H. 
HarinG, 15 Park Row, New York 38, N Y. 





WHEN YOU HAVE A DOCUMENT PROB- 

lem of any kind send for “Questioned Docu- 
ments, Second Edition.”’ 736 pages, 340 Illustra- 
tions, $12.50 delivered. Also “‘The Problem of 
Proof”, 539 pages, $10.50 delivered. Axsert S. 
Ossorn, 233 Broadway, New York 7, N. Y. 





LAW BOOKS—WE CAN SUPPLY THE 

following sets at this time: U.S. Attorney 
General Opinions, complete sets or odd volumes— 
Decisions of the Commissioner of Patents, com- 
plete sets or odd volumes. Practically all Law 
Reviews and Periodicals published in the U.S.A. 
Law Books bought, sold and exchanged. Write us 
for your every law book need. DENNIS & CO., 
INC., 251 Main St., Buffalo 3, New York. 





LAW BOOKS BOUGHT, SOLD, _ EX- 
changed. Free Catalogue. Invinc Kotus, 516% 
Main St., Vancouver, Washington. 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Cecin SKIPWwITH, 
108 East Fourth Street, Los Angeles 13, California. 





WRITE US FOR YOUR TEXT BOOK NEEDS. 

Good used law books bought, sold and ex- 
changed. (In business 50 years.) THE Harrison 
Company, 93 Hunter Street, S. W., Atlanta 2, 
Georgia. 





LOWEST PRICES USED LAW BOOKS COM- 

plete stocks on hand, sets and texts, Law Li- 
braries appraised and bought. NationaL Law 
Liprary APPRAISAL ASSOCIATION, 127 South 
Wacker Drive, Chicago 6, Illinois. 


IS THE DOCUMENT AUTHENTIC? CON- 

sult—Scientific Examination of Questioned Docu- 
ments by Ordway Hilton. 1 Vol., illustrated, $15.00 
delivered. Callaghan & Company, 6143 N. Cicero 
Avenue, Chicago 46, Illinois. “. . . it would be well 
worthwhile for all lawyers and bankers to study 
this work,’”’ advises Erwin W. Roemer in a recent 
review in ABA Journal. 








USED LAW BOOKS AT ATTRACTIVE 

Prices. We buy and sell either one book or a 
complete library. Let us quote you prices. Harry 
B. Lake, 321 Kearney Street, San Francisco 8, 
California. 





LAW BOOKS BOUGHT AND SOLD: COM: 
Plete libraries and single sets. CLARK BOARDMAN 
Co., Lrp., 11 Park Place, New York City. 


a 





FOR A PROMPT CASH OFFER ON LAW 
books, write The Michie Company, Charlottes- 
ville, Virginia. 


LAW LIBRARIES OR LESSER COLLEC- 

tions of esteemed uSed law books purchased. 
Price list free on request lists some used law books 
we have for sale, also indicates the type materials 
we will purchase. Claitor’s Book Store, Baton Rouge 
2, Louisiana. 





HANDWRITING EXPERTS 





HARRY M. ASHTON, 4574 FOURTEENTH 

Ave., North, St. Petersburg, Fla. Dickens 2-2391, 
Twenty years Nationwide experience. Qualified in 
all courts. Formerly in charge of U. S. Government 
laboratory. Fellow, American Academy of Forensic 
Sciences. See Martindale-Hubbell Law Directory for 
qualifications. 





RICHARD BOWEN, DETROIT 27, MICH. 

28 years’ experience. Qualified in all courts. 
Completely equipped laboratory. 10023 Hubbell Ave. 
VErmont 7-6454. 





DONALD DOUD, CHICAGO & MILWAUKEE. 

Nationwide experience includes U.S. vs. Hiss, Ill. 
vs. Hodges. Complete laboratory facilities. Experi- 
enced expert witness. Member: American Society 
Questioned Document Examiners, 312 E. Wiscon- 
sin, Milwaukee; Temple Building, Chicago. 





VERNON FAXON, EXAMINER OF QUES- 

tioned documents. Opinions rendered re: Hand- 
writing, typewriting, erasures, interlineations, sub- 
stitutions on wills, deeds, contracts, books of 
account, and all kinds of documents. Suite 1408, 
134 North LaSalle Street, Chicago 2, Ill. Tele- 
phone: CEntral 6-1050. 





E. H. FEARON, BESSEMER BUILDING, 

Pittsburgh 22, Pa. Office telephone: ATlantic 
1-2732; residence telephone: TEnnyson 5-7865. 
Scientific examination of disputed d ts. 
Completely equipped laboratory. Photographic ex- 
hibits including third dimension and color made 
to demonstrate facts in court. Nationwide experi- 
ence. 








BEN GARCIA, EXAMINER OF QUESTIONED 
handwriting and typewriting. Qualified expert. 

Over 15 years’ experience. 810 E. & C. Building, 

Denver, Colorado. Phone AComa 2-2360. 





LINTON GODOWN, MEMPHIS, EXAMINER 

handwriting, signatures, hand-printing, typewrit- 
ing, erasures, alterations, inks, etc. See Martindale- 
Hubbell. Member A.S.Q.D.E. 1830 Exchange Bldg., 
JAckson 5-1711. 





HARRIS & HARRIS, 510 SOUTH SPRING 

Street, Los Angeles, telephone MAdison 5-1518 
and 703 Market Street, San Francisco, telephone 
DOuglas 2-4329. Discovery and proof of facts 
relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualified 
in all courts. Members: American Society of 
Questioned Document Examiners. 


LUKE S. MAY, CONSULTING EXPERT & 

examiner of “Questioned Documents.”” Qualified 
all courts United States and Canada. Advanced 
Scientific Evidence Laboratories for proof of facts, 
all types disputed papers. Phone Elliott 2445, 843 
White-Henry-Stuart Building, Seattle 1, Wash- 
ington. 





M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents. Thirty years’ experience. For- 
merly specially employed by the United States 
Government as handwriting expert in cases in- 
volving handwriting. 3219 Grant Building, Pitts- 
burgh, Pa. Phone ATlantic 1-1911. 





WM. H. QUAKENBUSH—30 YEARS’ EXPE- 

rience in the disputed document field. Qualified 
in all courts. Fully equipped laboratory. Listed in 
Martindale-Hubbell Directory. Phone VI 3-7826, 
Box 424, Lawrence, Kansas. 





KARL SCHOTTLER, ST. LOUIS, MO., 
Telephone GArfield 1-3399. Scientific Technique 
in Document Examination. 





CHARLES C. SCOTT, KANSAS CITY, MO. 

Author: Photographic Evidence. Handwriting 
and typewriting identified. Forgeries and altera- 
tions detected. Faded and obliterated writing de- 
ciphered. Nationwide experienced consultant and 
expert witness. Commerce Trust Building, VIctor 
2-8540. 





DR. WILMER SOUDER, CONSULTANT. RE- 

ports, Exhibits, Testimony. See Martindale- 
Hubbell Law Directory for qualifications. 3503 
Morrison St., Washington 15, Phone: 
WOodley 6-3050. 





HANNA F. SULNER, NEW YORK CITY. 

Qualified examiner of all kinds of questioned 
documents; expert testimony illustrated. 35-30 81 
Street, Jackson Heights 72, New York. IL. 8-6176. 





GEORGE G. SWETT, DOCUMENT EXPERT 

with Post Office Department 12 years. Hand- 
writing, typewriting and other document problems 
considered. Photographic laboratory maintained, 
Nation-wide qualification. Member ASQDE, 14 
South Central, St. Louis 5, Mo. PArkview 5- 
9394. 





JOSEPH THOLL, EXAMINER OF QUES- 

tioned Documents. 58 Bellview Avenue, Chagrin 
Falls, Ohio. Telephone: Chestnut 7-6731. 26 years’ 
experience. Author of recognized articles. Retained 
by United States Government, Congressional Com- 
mittees, State of Ohio, Legal Profession in United 
States, Canada and foreign countries. Formerly 
Expert for Base Legal and Intelligence Depart- 
ments, AAF. Civilian Examiner for Cleveland 
Police Department. 





HERBERT J. WALTER (1879-1958) LINTON 

GODOWN—Examiners and Photographers of 
Questioned Documents. Member A.S.Q.D.E., Fel- 
low A.A.F.S. Suite 2210, 100 North LaSalle St., 
Chicago 2—phone CEntral 6-5186. 





GEORGE L. WHITE, EXAMINER OF QUES- 
tioned Documents, 4229 Brook Road, Richmond, 
Virginia. 





MISCELLANEOUS 





LAWYER’S TIME CHART. LOG YOUR TIME 

and services. Ingenious snap-outs become “‘client’s 
ledger” and diary. Sure-shot fee producer. $1 brings 
trial sample. TIME CARD BLOTTER CO. 702 
Bitting Building, Wichita, Kansas. : 
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LAWYERS WANTED 





INTERESTING AND CHALLENGING POSI- 
tion in legal department of large multiple line 
insurance company. Must have background in- 
volving insurance law. Salary commensurate with 
ability, pension and other benefits. Write fully, 
giving education, qualifications and details of ex- 
perience. All replies confidential. Box 9A-2. 





EXPERIENCED TAX LAWYER, LICENSED 

in Texas, needed permanently by a larger long 
established law firm in West Texas city. Tax work 
will relate to wills, trusts and estates, oil, gas and 
corporate transactions. Give full description of 
background and experience. Box 9A-3. 





SMALL SAN FRANCISCO FIRM SPECIAL- 
izing in tax matters seeks outstanding young 
lawyer with substantial tax experience. Box 9A-6. 





POSITIONS WANTED 





ATTORNEY—GEOLOGIST, 30, B.S., LL.B. 2 

years’ experience petroleum geology; 1 year’s ex- 
perience in land titles. Admitted: Texas and Wyo- 
ming. Desire association with firm or corporation 
in Rockies or West Texas. Box 9A-1. 








ATTORNEY, TEN YEARS’ WIDE EXPER- 

ience, four years’ transportation industry, desires 
association with firm or corporation in western or 
mountain states. Box 9A-8, 





ATTORNEY, 42, A.B. & LLB, EXTENSIVE 

trial and office experience seeking corporate con- 
nection. Will relocate in overseas office. Can furnish 
excellent references. Box 9A-9. 








YOUNG ATTORNEY, RECENT GRADUATE, 
LL.M. (Taxation). Resume available. Box 9A-4, 





ATTORNEY-ENGINEER, UNDER 30. BROAD 
government contracting and general corporate 

legal and administrative experience. Seeks challeng- 

ing corporate opportunity in Northeast. Box 9A-5. 


ATTORNEY WITH NINE YEARS’ EXPER- 

ience in trial and general practice, age thirty 
five, excellent health, married, three children, due 
to severe depressed local economic situation, wants 
to relocate as attorney on legal staff of corporation 
or similar position, will consider travel to foreign 
country. Box 9A-10. 





ROBES 





JUDICIAL ROBES CUSTOM TAILORED — 
The best of their kind—satisfaction guaranteed 

—Catalog J sent on request. BentLEY & Simon, 

Inc., 7-9 West 36th St., New York 18, N. Y. 





SHORTHAND AND 
STENOTYPE REPORTING 





SAN FRANCISCO: HART & HART (SINCE 

1927), official reporters (shorthand and ma- 
chines); notaries; private deposition suite; state- 
wide notary and reporting service. Chancery 
Building, 564 Market Street. References: local 
bench and bar. 











MINNESOTA: CHRISTOPHER L. COLUM- 
bus & Associates, Suite 720 Commerce Bldg., St. 

Paul. Free hearing rooms also in Minneapolis. 

State-wide reporters and deposition notaries. 





TECHNICAL SERVICES AVAILABLE 





CONSULTING BIOLOGISTS — POLLUTION 

Effects and Water Quaiity, fresh and saltwater 
Investigations, Reports, Court Testimony. Thomas 
Dolan, Charles B. Wurtz, Ph.D., 610 Commercia! 
Trust Building, Philadelphia, Pennsylvania. 





CHEMIST AND CHEMICAL ENGINEER — 

25 years’ experience — petroleum, gas, petro- 
chemicals, foods, chemical processes. Consultation 
and court testimony. Russell G. Dressler, Ph.D., 
Consultant, 204 Carolwood Dr., San Antonio 13, 
Texas, Dlamond 2-5456. 





ECONOMIC, STATISTICAL, MARKETING 

Consultation and Research—Federal Trade Com- 
mission, antitrust, contract, tax cases. -References 
on request. W. Halder Fisher & Associates, 1112- 
13th Street, Northwest, Washington 5, D.C. 
REpublic 7-7866. 





CLARENCE S. BRUCE, TRAFFIC ACCIDENT 

Analyst — Reconstruction, Consultation, Expert 
testimony. Automotive Engineer, formerly with 
National Bureau of Standards, Washington, D.C. 
Box 78-1. 





AVAILABLE 
Box 9F-6, 


WEATHER EXPERT (PH.D.) 


for consultation and testimony. 





MANAGEMENT CONSULTING SERVICE 

for Law Offices. Analysis, Review and Recom 
mendations covering: Organization, Policies and 
Procedures; Work Distribution and Office Costs; 
Control of Time, Fees and Billing; Salary Plans for 
Lawyers and Office; Office Manuals, Systems and 
Records; Special Research and Survey Projects. 
For information or preliminary consultation, write 
to: Daniel J. Cantor, Six Penn Center Plaza, 16 N. 


17th St., Philadelphia 3, Pennsylvania. 





WANTED TO BUY 





CASH FOR YOUR OLD LAW REVIEWS AND 
legal periodicals. Box 9A-7, 











Washington, D. C. 


Memphis, Tennessee 
Houston, Texas 






Greater Miami Beach Area, Florida 
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Association Calendar 





Annual Meetings 









Board of Governors Meeting 








Spring Meeting, Washington, D. C. 





Regional Meetings 





August 24-28, 1959 


August 29-September 2, 1960 


1959 


May 17-19, 





November 12-14, 1959 
November 9-12, 1960 













